STATE OF MAINE SUPERIOR COURT
KENNEBEC, ss. Docket No. KENSC-CV-22-54

ANDREW ROBBINS, et al,,

Plaintiffs,

PLAINTIFFS’ MOTION FOR LEAVE
TO AMEND AND SUPPLEMENT
COMPLAINT

V.

MAINE COMMISSION ON INDIGENT
LEGAL SERVICES, et al.,

Defendants.

PLAINTIFFS’ MOTION FOR LEAVE TO AMEND AND SUPPLEMENT COMPLAINT

Under Rule 15 of the Maine Rules of Civil Procedure and this Court’s February 27, 2024
Order (“Combined Order”), Plaintiffs move for leave to amend and supplement their complaint.
A copy of the proposed First Amended Complaint and Petition for a Writ of Habeas Corpus is
attached as Attachment A. Defendants object to this motion.

1. Justice Requires the Court to Permit Plaintiffs to Amend the Complaint to Reflect
Recent Events and Comply with the Court’s Combined Order.

Justice requires that the Court permit the Plaintiff Class to amend and supplement their
complaint. Plaintiffs may amend their complaint “only by leave of the court,” but “leave shall be
freely given when justice so requires.” M.R. Civ. P. 15(a). Moreover, the Court may permit
Plaintiffs “to serve a supplemental pleading setting forth transactions or occurrences or events
which have happened since the date of the pleading sought to be supplemented.” M.R. Civ. P.
15(d) (permitting supplemental pleadings even if the original pleading was “defective in its

statement of a claim for relief or defense™). In its Combined Order, the Court authorized the




parties to file motions “to amend pleadings and add parties,” so long as such motions are filed by
March 8, 2024.

Throughout its Combined Order, the Court acknowledged that Plaintiffs’ original
Complaint alleged that Maine failed to provide “actual representation,” but also noted that “there
have been new factual developments™ since the case was filed. Combined Order, fn. 7; see also
Combined Order, 13 (“Much has changed for Class Members since this case was filed almost
two years ago.”) The Court was even more explicit in an earlier order, noting that, while the
current parties “turned their focus” to attempting (with the Court’s permission) to reach a
settlement, Maine’s system for providing lawyers to indigent defendants deteriorated. See Order
on Joint Motion for Preliminary Settlement Approval (September 13, 2023), 15-16.

When, as here, Plaintiffs seek to amend their complaint to reflect events that have
occurred since the original complaint was filed, “the appropriate procedure is to move to
supplement the pleadings pursuant to M.R.Civ.P. 15(d).” Steinberg v. Elbthal, 463 A.2d 731, 733
(Me. 1983). A Rule 15(d) motion “will often avoid the delay and expense associated with
commencement of a second action involving related facts, and should ordinarily be granted
unless the opposing party can demonstrate that allowing the motion will prejudice his position or
unreasonably delay the litigation.” /d. Permitting supplemental pleadings is especially
appropriate when, as here, the complaint seeks prospective injunctive relief, making the facts as
they currently exist much more important than the facts as they existed at the time the original
complaint was filed.

Here, Plaintiffs are amending and supplementing their complaint to address the Court’s
explicit directions in its Combined Order and not for any reasons of bad faith or delay. See

Holden v. Weinschenk, 1998 ME 185, 46, 715 A.2d 915 (observing that leave to amend should



be freely given in the absence of bad faith or dilatory tactics). Moreover, throughout this
litigation, the current defendants have been capably represented by the Office of the Attorney
General, and the subject of this litigation has generated substantial public attention. And at least
as of the Court’s August 2023 hearing and September 2023 order on the parties’ initial motion
for settlement approval (if not earlier), Defendants have been on notice of the Court’s concerns
about the declining numbers of available counsel and the escalating crisis of non-representation.
1t will, therefore, come as no surprise to any of the newly named individuals that they are
indispensable participants in this case.

11. The Proposed First Amended Complaint and Petition for Writ of Habeas Corpus Is
Necessary in Order to Address the Court’s Explicit Directive.

The Court has ordered the parties to adjudicate the “federal and state claims and
defenses” related to the State’s failure to meet the obligations recognized in Gideon. Combined
Order, 16. In addition, the Court has ordered the parties to avoid piecemeal litigation,
recognizing that claims related to nonrepresentation and claims related to the risk of future
deprivations “should be resolved in the same case.” Combined Order, 13. These twin directives
can only be accomplished by the addition of new parties and new claims.

This Court has previously recognized that the State of Maine is “the real party in interest
in this case.” Order on Joint Motion for Preliminary Settlement Approval, 18. The State of
Maine, like all other states, is obligated to “furnish counsel” to those accused of crimes who are
unable to afford counsel on their own. See Gideon v. Wainwright, 372 U.S. 335, 343-345 (1963);
see also Peterson v. State of Maine (Dock. No. SIC-23-2), Final Decision and Order (January 12,
2024), 12 (“If a defendant cannot afford to hire an attorney, the State has an affirmative
obligation to assign counsel.”) States may attempt to address this obligation in a variety of ways,

including through the creation of independent agencies, such as the Maine Commission on



Indigent Legal Services, to administer aspects of its indigent defense system. But the State may
not discharge its fundamental constitutional obligation by purporting to assign it to a specific
person, agency, or political subdivision: the constitutional obligation to preserve the right to
counsel rests with the State itself.

Plaintiffs’ proposed First Amended Complaint and Petition for a Writ of Habeas Corpus
adds as a Defendant the Governor of the State of Maine, who is constitutionally obligated to
“take care that the laws of the state™ are faithfully executed. Me. Const. art. V, §13. The
proposed First Amended Complaint also adds as a Defendant the Attorney General of the State,
who is the “chief law enforcement officer of the State,” and who is responsible for ensuring the
enforcement of Maine’s laws, including all laws obligating the state to provide counsel to
indigent defendants. Finally, the proposed First Amended Complaint adds as a Defendant the
State of Maine itself, based on the Court’s previous recognition that the State of Maine is the
“real party in interest” in this case.

In addition, Plaintiffs have added a claim for a petition for a writ of habeas corpus on
behalf of the Court-certified Subclass of unrepresented individuals. Under Maine law, habeas
corpus is the appropriate remedy when a petitioner challenges the legality of a deprivation of
liberty. 14 M.R.S. §§5501, 5511. This petition has named as Respondents, as it must, the Sheriffs
responsible for unlawfully restraining subclass members in violation of their constitutional
rights. 14 M.R.S. §5515. Based on the stated position of the Attorney General’s office in a

parallel case for habeas corpus relief, Plaintiffs have also named as a Respondent the State of



Maine itself, in order to ensure that “complete relief” in this matter can be achieved. See
Peterson, State Respondents’ Memorandum of Law (October 27, 2023), 4.
III.  Conclusion.

For these reasons, Plaintiffs request that the Court permit them to amend and supplement

their complaint.

March 8, 2024 Respectfully submitted.
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STATE OF MAINE SUPERIOR COURT
KENNEBEC, SS. DOCKET NO. KENSC-CV-22-54

ANDREW ROBBINS; BRANDY GROVER;
RAY MACK; MALCOLM PEIRCE; and
LANH DANH HUYNH, on behalf of
themselves and all other similarly situated,

Plaintiffs-Petitioners,
v.

STATE OF MAINE; MAINE COMMISSION
ON INDIGENT LEGAL SERVICES; JAMES
BILLINGS, in his official capacity as
Executive Director of the Maine Commission
on Indigent Legal Services; JOSHUA
TARDY, in his official capacity as Chair of
the Maine Commission on Indigent Legal
Services; DONALD ALEXANDER,
RANDALL BATES, MEEGAN BURBANK,
MICHAEL CANTARA, MICHAEL CAREY,
ROGER KATZ, KIMBERLY MONAGHAN,
and DAVID SOUCY, in their official
capacities as Commissioners of the Maine
Commission on Indigent Legal Services;
JANET MILLS, in her official capacity as
Governor of Maine; AARON M. FREY, in
his official capacity as Attorney General of
Maine;

Defendants, and

STATE OF MAINE; ERIC SAMSON, in his
official capacity as Sheriff of Androscoggin
County; PETER JOHNSON, in his official
capacity as Sheriff of Aroostook County;
KEVIN JOYCE, in his official capacity as
Sheriff of Cumberland County; SCOTT R.
NICHOLS, in his official capacity as Sheriff
of Franklin County; SCOTT KANE, in his
official capacity as Sheriff of Hancock
County; KEN MASON, in his official
capacity as Sheriff of Kennebec County;
PATRICK W. POLKY, in his official




capacity as Sheriff of Knox County; TODD B.
BRACKETT, in his official capacity as
Sheriff of Lincoln County; CHRISTOPHER
WAINWRIGHT, in his official capacity as
Sheriff of Oxford County; TROY MORTON,
in his official capacity as Sheriff of Penobscot
County; ROBERT YOUNG, in his official
capacity of Sheriff of Piscataquis County;
JOEL MERRY, in his official capacity as
Sheriff of Sagadahoc County; DALE P.
LANCASTER, in his official capacity as
Sheriff of Somerset County; JASON
TRUNDY, in his official capacity as Sheriff
of Waldo County; BARRY A. CURTIS, in his
official capacity as Sheriff of Washington
County; and WILLIAM L. KING, JR., in his
official capacity as Sheriff of York County,

Respondents.

FIRST AMENDED CLASS ACTION COMPLAINT FOR INJUNCTIVE AND
DECLARATORY RELIEF AND CLASS ACTION PETITION FOR HABEAS RELIEF

Plaintiffs Andrew Robbins, Brandy Grover, Ray Mack, Malcolm Peirce, and Lanh Danh

Huynh hereby allege as follows:
INTRODUCTION

1. The right to assistance of counsel in criminal proceedings is a bedrock of our
criminal justice system. Guaranteed by both the Sixth Amendment of the United States
Constitution and Article 1, Section 6 of the Maine Constitution, the right ensures that the state will
provide counsel to indigent defendants facing the possibility of imprisonment. See Gideon v.
Wainwright, 372 U.S. 335, 344-345 (1963); State v. Cook, 1998 ME 40, 9 6, 706 A.2d 603. In the
half-century since Gideon, the United States Supreme Court has expanded that obligation in
significant ways, requiring the states to provide counsel to indigent defendants facing

incarceration, including for misdemeanors, and extending protections to juveniles in delinquency



proceedings. But the animating principle has remained the same: it is the state’s responsibility to
ensure that “any person haled into court, who is too poor to hire a lawyer,” is provided with an
adequate legal defense. Gideon, 372 U.S. at 344.

2. The right to counsel means more than just the bare appointment of an attorney for
trial: the state must provide effective counsel—and must do so under circumstances that allow for
competent and meaningful representation. See United States v. Cronic, 466 U.S. 648, 659-660
(1984). This right attaches as soon as the prosecution commences—that is, the defendant’s “first
appearance before a judicial officer at which defendant is told of the formal accusation against him
and restrictions are imposed on his liberty.” Rothgery v. Gillespie County, 554 U.S. 191, 194 (2008).
Once the right attaches, the state must provide counsel “within a reasonable time after attachment
to allow for adequate representation at any critical stage before trial, as well as at trial itself.” Id.
at 212 (cleaned up). In this state, Maine Rule of Unified Criminal Procedure 44 “implements the
constitutional right to counsel in a criminal proceeding,” guaranteeing appointment of counsel at
the initial appearance and continuous representation once the right attaches. State v. Smith, 677
A.2d 1058, 1060 (Me. 1996); M.R.U. Crim. P. 5(¢), 44(a)(1) (requiring the court to “assign counsel
to represent the defendant at every stage of the proceeding”).

3. This lawsuit challenges the failure of the State of Maine and its officials to
adequately develop, maintain, supervise, administer, and fund an indigent-defense system that
provides effective representation to indigent defendants once the right to counsel attaches and
throughout the entire criminal legal process. Maine is unique in the country as the only state in
which appointed private attorneys provide almost a// indigent defense. There is no serious question
that this system is broken. As Chief Justice Stanfill recently recognized, “[w]e are in a

constitutional crisis.” State of the Judiciary Address of Chief Justice Valerie Stanfill to 2d Reg.



Sess. 131st Legis., at 7 (Feb. 21, 2024). The State “depend[s] on the private bar” to provide
attorneys to indigent defendants, yet “there are fewer and fewer lawyers available and willing to
take cases.” Id. According to the most recent annual report from the Maine Commission on
Indigent Legal Services (“MCILS” or “Commission”), since 2017, the number of private attorneys
eligible to represent indigent defendants has fallen from 402 to 295—of whom just 134 are actively
seeking assignments. Over the same period, the number of cases brought by prosecutors has risen
from 25,824 to 30,656 per year. As a result, “[w]e have people sitting in jail every day—frequently
a dozen or more in Aroostook County alone—without an attomey because there is no one to take
their cases.” State of the Judiciary Address, supra, at 7.

4, The State has delegated to MCILS the responsibility for administering the State’s
indigent-defense system. By law, MCILS is responsible for “[d]evelop[ing] and maintain[ing] a
system that employs public defenders, uses appointed private attorneys and contracts with
individual attorneys or groups of attorneys,” and “shall consider other programs necessary to
provide quality and efficient indigent legal services.” 4 M.R.S. § 1804(3)(A). But that under-
staffed, under-resourced agency—and the system of predominantly private attorneys that it
oversees—is not capable of meeting the demand for legal services that the State itself creates. The
result is two significant violations of the State’s constitutional obligations.

5. First, the State is now routinely failing to appoint counsel for indigent defendants
for extensive periods after thejr right to an attorney attaches. As just discussed, hundreds of
attorneys have stopped accepting cases from the MCILS roster, resulting in a worsening crisis as
courts work through the enormous backlog of cases created by the pandemic and as the number of
prosecutions continues to rise. Based on data distributed by the state courts, as of March 4, 2024,

there were 428 indigent criminal defendants, charged in 561 separate cases, who had not been



provided with an attorney, of whom 109 were incarcerated. There were 366 cases in which the
defendant had been waiting for appointment of counsel for over 10 days, 273 cases in which the
defendant had been waiting for appointment of counsel for over 20 days, and an unbelievable 204
cases in which the defendant had been denied the assistance of counsel for over 30 days.

6. Second, the State is failing to ensure that counsel, once appointed, have the training
and supervision necessary to provide effective representation. Specifically, the State and its
officials have failed to promulgate and enforce standards; to monitor and evaluate the performance
of rostered attorneys; or to adequately train and compensate rostered attorneys as necessary to
maintain a system of effective representation for indigent clients. The resulting system routinely
and systematically denies indigent criminal defendants their constitutional right to effective
representation.

7. The State’s lawyer-of-the-day program encapsulates these twin failures. The State
designates a “lawyer of the day” to provide representation at the 48-hour hearing for in-custody
defendants and at the initial appearance for out-of-custody defendants. As implemented, this
program is under-resourced to the point of constitutional deficiency. On any given day, as few as
two lawyers may be on hand to meet with over eighty defendants. This regime does not come close
to providing an adequate number of lawyers to even meet with—Iet alone provide constitutionally
competent representation to—defendants in need of counsel concerning the implications of
potential pleas or advocacy on bail and conditions of release. And, once the lawyer of the day has
finished for the day, people accused of crimes are forced to wait many more days, weeks, or months
before their actual attorney is assigned.

8. The State employs this same constitutionally deficient program to designate

temporary lawyers at the newly created seven-day review hearings for unrepresented in-custody



defendants. Under the November 3, 2023, standing order issued by the Trial Court Chiefs, in-
custody defendants who have not yet been provided counsel must “be brought before the court on
the next convenient date on which in-custody arraignments are held, but in no event later than
seven (7) days after the date of the initial appearance,” and a lawyer of the day may be designated
to appear on behalf of the defendant at the seven-day review hearing on a limited basis. Standing
Order 1-2. But these seven-day hearings are merely a “limited, short-term response to an ongoing
crisis” and “do not address the fundamental need—‘to get a lawyer working, whether to attempt
to avoid [a] trial or to be ready with a defense when the trial date arrives.”” Peterson v. Johnson,
No. SJC-23-2, at 29, 31-32 (Jan. 12, 2024) (Douglas, J.) (quoting Rothgery, 554 U.S. at 210). By
definition, lawyers of the day “do not have an ongoing relationship with a defendant, they typically
represent multiple defendants” in a given appearance, and “[bJoth the time they are able to devote
to an individual client and the scope of their representation is more limited than assigned
counsel’s.” /d. at 25.

9. Plaintiffs are members of a certified class of indigent defendants who are entitled
to State-appointed counsel in criminal proceedings. They sue to vindicate the class members’ right
to adequate legal representation that is enshrined in the Maine and United States constitutions.
More specifically, Plaintiffs seek a judgment under 42 U.S.C. § 1983 that the deficiencies in the
State of Maine’s system create an unconstitutional risk that indigent criminal defendants will be
denied the benefit of effective assistance of counsel at all stages of their cases in violation of the
Sixth Amendment of the United States Constitution and Article I, Section 6 of the Maine
Constitution. Plaintiffs respectfully request appropriate declaratory and injunctive relief.

10. The Court has also certified a subclass of class members who remain unrepresented

after their initial appearance or arraignment (unless the class member has waived their right to



counsel). The members of this subclass sue to vindicate indigent defendants’ right to be appointed
counsel within a reasonable time after the right to counsel attaches and during every stage of the
proceedings. More specifically, the subclass seeks a judgment under 42 U.S.C. § 1983 that the
State’s failure to provide counsel violates the Sixth Amendment of the United States Constitution
and Article I, Section 6 of the Maine Constitution, and respectfully requests appropriate
declaratory and injunctive relief. The subclass further seeks a writ of habeas corpus releasing them
from detention and restrictive conditions of release and other equitable remedies, on the grounds
that they are being unlawfully detained without counsel in violation of their state and federal
constitutional rights.
THE PARTIES

11. Plaintiff Andrew Robbins is a Maine resident who was arrested in the summer of
2021 on weapons charges. He was initially released on bail, but was taken back into custody
following a subsequent October 30, 2021, arrest for violating his conditions of release and
violating a protective order, as well as misdemeanor drug possession. At his initial appearance,
Mr. Robbins was represented by a lawyer of the day, but was subsequently assigned to another
lawyer. At the time the initial complaint was filed in March of 2022, Mr. Robbins had met his
attorney only once—for an approximately 30-second conversation at his door during the summer
of 2021 (while he was out on release). When the complaint was first filed, Mr. Robbins had never
had a follow-up visit from his lawyer, nor had his lawyer ever arranged a video call, communicated
with him about a plea offer, or reviewed his discovery materials with him. When Mr. Robbins
received a copy of his discovery material, he observed that it contained materials relating to another
defendant, but as far as Mr. Robbins knows the attorney he was initially assigned never took any

action based on this mistake. And while Mr. Robbins has two young daughters, who his wife is



attempting to care for alone (while working full time), his attorney had, at the time the initial
complaint was filed, refused to ask for a bail hearing following his October 30, 2021, arrest. Mr.
Robbins has now completed his sentence.

12. Plaintiff Brandy Grover is a Maine resident currently residing in Rockland, Maine
on community release. Ms. Grover was previously arrested on July 9, 2021, for aggravated
trafficking. Ms. Grover developed a substance-abuse disorder after being prescribed opioids
following an injury in her job as a certified nursing assistant. She is currently in recovery, but she
briefly relapsed following the deaths of three people close to her. After her arrest, Ms. Grover was
assigned a lawyer through the lawyer-of-the-day system, who did not advocate for her release,
creating the impression for Ms. Grover that the lawyer believed she was better off in jail. Ms.
Grover believes that her lawyer was annoyed and angry at her for not taking a plea deal. At the
time of filing of the initial complaint, Ms. Grover had otherwise been unable to get in touch with
her lawyer, who did not take her calls or the calls of family members, leaving Ms. Grover to resort
to writing letters, which remained unanswered (cither by phone or letter) when the complaint was
filed. Ms. Grover eventually pled to Class B trafficking and was subsequently sentenced to
community release.

13.  Plaintiff Ray Mack is a Maine resident currently incarcerated in Kennebec County
Jail awaiting trial following his May 27, 2021, arrest on charges of possession of a firearm and
threat with a dangerous weapon. Mr. Mack pled not guilty at his initial appearance, but he did not
feel that he had sufficient information about the proceedings to understand what was happening.
Mr. Mack describes his initial appearance as “entirely one-sided.” His lawyer at the initial
appearance spoke with the court, but not with Mr. Mack, and Mr. Mack was not able to participate

in the proceedings. Prior to the filing of the initial complaint, Mr. Mack had only minimal contact
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with his attorney, who had not taken the time to review his discovery with him or discuss the
proceedings in any detail. Mr. Mack is currently serving his sentence at Maine State Prison.

14.  Plaintiff Malcolm Peirce is a Maine resident who was charged with several drug-
related charges, as well as a charge of escape. Mr. Peirce was represented by a lawyer-of-the-day
attorney during his initial appearance. His first assigned attorney had to withdraw from the
representation due to a conflict of interest, and Mr. Peirce has had minimal contact—a handful of
conversations each lasting only a few minutes—with his second state-appointed attorney. Their
last phone call left Mr. Peirce with the impression that this attorney did not want Mr. Peirce to
contact him. At the time of filing the initial complaint, Mr. Peirce had not heard from his attorney
since this call, and Mr. Peirce’s attorney had likewise not responded to a request to provide copies
of discovery (which Mr. Peirce believes the attorney had not reviewed). Mr. Peirce has since
entered a guilty plea and is serving a sentence at Federal Medical Center, Devens.

15.  Plaintiff Lanh Danh Huynh is a Maine resident who was incarcerated at Maine
Correctional Center in Windham, Maine. Mr. Huynh was arrested on June 1, 2021, for possession
of a firearm and bail violations. Mr. Huynh pled not guilty, but he did not feel that he had sufficient
information about the charges against him to decide how to plead. At the time of filing the initial
complaint, Mr. Huynh had had only minimal contact with his state-appointed attorney, despite
being charged almost eight months earlier. He had yet to see or review any of the discovery
materials in his case and had encountered significant difficulty contacting his attorney, who did
not return his calls. When Mr. Huynh tried calling his lawyer’s office, he was told his lawyer was
in court or busy, but his lawyer never called back. He had likewise tried having his brother and
friends call this lawyer’s office to set up a meeting or call, but to no avail. His attorney had

otherwise had no engagement with his case; he had not filed any motions on his behalf, including



any motions for Mr. Huynh to be released on bail, and he had not informed Mr. Huynh of any
details about the proceedings.

16.  Defendant-Respondent State of Maine is the proper defendant and party in interest
with respect to the Plaintiff Class’s Section 1983 claims. See Order Denying Preliminary
Settlement Approval at 18 (Sept. 13, 2023) (quoting defense counsel’s statements in this litigation
that the “ultimate party in interest, again, is the State of Maine.”) The State of Maine, like all other
states, is obligated to “furnish counsel” to those accused of crimes who are unable to afford counsel
on their own. See Gideon v. Wainwright, 372 U.S. 335, 343-345 (1963); see also Peterson v.
Johnson, No. SIC-23-2, Final Decision and Order, at 12 (January 12, 2024) (“If a defendant cannot
afford to hire an attorney, the State has an affirmative obligation to assign counsel.”) States may
attempt to fulfill this obligation in a variety of ways, including through the creation of independent
agencies, such as the Maine Commission on Indigent Legal Services, to administer aspects of its
indigent-defense system. But the State of Maine may not discharge its fundamental constitutional
obligation by purporting to assign it to a specific person, agency, or political subdivision: the
constitutional obligation to safeguard the right to counsel rests with the State itself. State of Maine
is likewise the proper respondent and party in interest with respect to the Plaintiff Subclass’s
habeas claims, because members of the Subclass are held in the State’s custody upon the State’s
order. Peterson v. Johnson, SIC-23-2, State Respondent’s Memorandum of Law (Oct. 27, 2023)
(State of Maine’s request to intervene as respondent to ensure that “complete relief” in the matter
could be achieved); Peterson, SJC-23-2, Final Decision and Order (Jan. 12, 2024) (permitting
habeas action to proceed against Respondent State of Maine, Party in Interest, following motion

to intervene as Defendant by State of Maine); see also Betschart v. Garrett, 3:23-cv-01097-CL,
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2023 WL 7220562 (D. Or. Nov. 14, 2023) (permitting habeas action to proceed against respondent
State of Oregon, following motion to intervene by State of Oregon).

17. Defendant MCILS is statutorily directed to “provide efficient, high-quality
representation to indigent criminal defendants, juvenile defendants and children and parents in
child protective cases, consistent with federal and state constitutional and statutory obligations”;
“ensure the delivery of indigent legal services by qualified and competent counsel in a manner that
is fair and consistent throughout the State”; and “ensure adequate funding of a statewide system
of indigent legal services, which must be provided and managed in a fiscally responsible manner,
free from undue political interference and conflicts of interest.” 4 M.R.S. § 1801. MCILS is
responsible for “[d]evelop[ing] and maintain{ing] a system that employs public defenders, uses
appointed private attorneys and contracts with individual attorneys or groups of attorneys,” and
“consider[ing] other programs necessary to provide quality and efficient indigent legal services.”
4 M.R.S. § 1804(3)(A). MCILS is further responsible for “develop[ing] criminal defense . . .
training and evaluation programs for attorneys throughout the State to ensure an adequate pool of
qualified attorneys.” 4 M.R.S. § 1804(3)(D).

18.  Defendant James Billings is the Executive Director of MCILS. He is required by
statute to “[e]nsure that the provision of indigent legal services complies with all constitutional,
statutory, and ethical standards,” 4 M.R.S. § 1805(1), and to “[a]dminister and coordinate delivery
of indigent legal services and supervise compliance with commission standards,” id. § 1805(3).

19. Defendant Joshua Tardy is an MCILS Commissioner and Chair of the Commission.

20. Defendants Donald Alexander, Randall Bates, Meegan Burbank, Michael Cantara,

Michael Carey, Roger Katz, Kimberly Monaghan, and David Soucy are MCILS Commissioners.
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21. Defendant Janet Mills is the Governor of Maine. Article V, Section 12 of the Maine
Constitution requires the Governor to “take care that the laws be faithfully executed.” This
command includes a duty to ensure that the State fulfills the constitutional right to counsel to
indigent defendants in criminal proceedings. As the unitary head of the Executive Branch of Maine
government, the Governor is responsible for ensuring that the operations of the Executive Branch
are carried out in a manner consistent with the Maine and United States Constitutions.

22, Defendant Aaron M. Frey is the Attorney General of Maine, the “chief law officer
of the State.” Superintendent of Ins. v. Attorney Gen., 558 A.2d 1197, 1199 (Me. 1989) (quotation
omitted). His duties include serving as the “legal representative of the people of the State in
pursuing the public interest.” /d. at 1202. This duty carries with it the responsibility of ensuring
that the enforcement of Maine’s laws are carried out in a manner consistent with the Constitution.
The Maine Attorney General is authorized to direct and control prosecutions of homicides and
major crimes as well as crimes involving public officials. 5 M.R.S. § 200-A. The Maine Atltomey
General “shall consult with and advise the district attorneys in matters relating to their duties.” 5
M.R.S. § 199.

23. Respondents Eric Samson, Peter Johnson, Kevin Joyce, Scott Nichols, Scott Kane,
Ken Mason, Patrick Polky, Todd Brackett, Christopher Wainwright, Troy Morton, Robert Young,
Joel Merry, Dale Lancaster, Jason Trundy, Barry Curtis, and William King are the Sheriffs for
each county in Maine. By law, in Maine, a county “sheriff has the custody and charge of the county
jail and of all prisoners in that jail and shall keep it in person, or by a deputy as jailer, master or
keeper.” 30-A M.R.S. § 1501; see also 30-A M.R.S. § 454 (requiring each county, whose law

enforcement responsibilities rest on sheriffs, to provide for detention facilities).
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JURISDICTION AND VENUE

24.  This Court has jurisdiction over this action pursuant to 4 M.R.S. § 105, 5 M.R.S.
§ 8058, 14 M.R.S. §§ 5951-5963, and 14 M.R.S. § 6051(13).

25.  This Court has personal jurisdiction over the defendants-respondents pursuant to
14 M.R.S. § 704-A(2) and 14 M.R.S. §§5511, 5513.

26.  Venue is proper in Kennebec County pursuant to 14 M.R.S. § 501 and 14 M.R.S.
§§ 5511, 5513.

BACKGROUND
I. The Right to Counsel under the Maine and U.S. Constitutions.

27.  The Sixth Amendment guarantees that “in all criminal prosecutions, the accused
shall enjoy the right . . . to have the Assistance of Counsel for his defense.” U.S. Const. amend.
VL

28. In the landmark decision Gideon v. Wainwright, 372 U.S. 355, 345-346 (1963), the
Supreme Court held that the Sixth Amendment requires states to provide counsel to indigent
criminal defendants. Gideon’s guarantee applies in any case that could result in imprisonment. See
Argersinger v. Hamlin, 407 U.S. 25, 40 (1972) (accused must receive counsel when case could
result “in the actual deprivation of a person’s liberty”).

29. Under the U.S. Constitution, the right to assistance of counsel attaches as soon as
the State initiates “adversarial judicial proceedings” against a defendant—that is, at the defendant’s
first appearance when he is “told of the formal accusation against him and restrictions are imposed
on his liberty.” Rothgery, 554 U.S. at 194, 198, 211. After the right attaches, the State must provide

“appointed counsel during any critical stage of the . . . proceedings,” and “counsel must be
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appointed within a reasonable time after attachment to allow for adequate representation at any
critical stage before trial, as well as at trial itself.” /d. at 212 (cleaned up).

30. Article I, Section 6 of the Maine Constitution provides that “[iJn all criminal
prosecutions, the accused shall have a right to be heard by the accused and counsel to the accused,
or either, at the election of the accused.”

31. Under Maine law, Maine Rule of Unified Criminal Procedure 44 “implements the
constitutional right to counsel in a criminal proceeding,” guaranteeing appointment of counsel at
the initial appearance and continuous representation once the right attaches. State v. Smith, 677
A.2d 1058, 1060 (Me. 1996); M.R.U. Crim. P. 5(¢), 44(a)(1) (requiring the court to “assign counsel
to represent the defendant at every stage of the proceeding”) (emphasis added).

32. Maine and federal courts have emphasized the importance of assigning counsel at
the initial appearance and throughout the ecarly stages of representation, including plea
negotiations, pretrial investigation, and advocacy regarding bail and conditions of release. “From
the time of [defendant’s] arraignment until the beginning of their trial, when consultation,
thorough-going investigation and preparation were vitally important,” is “perhaps the most critical
of the proceedings.” Powell v. Alabama, 287 U.S. 45, 57 (1932). The Supreme Court has
emphasized “the vital need for a lawyer’s advice and aid during the pretrial phase.” Estelle v.
Smith, 451 U.S. 454, 469 (1981) (quotations omitted). And “[t]he importance of assigning counsel
at initial appearance was emphasized by the late Justice Harry Glassman in his 1967 treatise on
the rules of criminal procedure.” State v. Peterson, No. SJC-23-2, at 13 n.12 (quoting Glassman,
Maine Practice: Rules of Criminal Procedure Annotated § 44.2 at 394-395 (1967)).

33.  Theright to counsel is not fulfilled by the mere appointment of counsel; satisfaction

of this constitutional obligation requires the assistance of counsel, and specifically the effective
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assistance of counsel. United States v. Cronic, 466 U.S. 648, 654 (1984) (“[I]t has long been
recognized that the right to counsel is the right to the effective assistance of counsel.” (quoting
McMann v. Richardson, 397 U.S. 759, 771 n. 14 (1970))); McGowan v. State, 2006 ME 16, 9 9,
894 A.2d 493. If mere appointment of counsel were sufficient, the right would be “a sham and
nothing more than a formal compliance with the Constitution’s requirement that an accused be
given the assistance of counsel.” Cronic, 466 U.S. at 654 (quotation marks omitted).

34.  Because “the adversarial process protected by the Sixth Amendment requires that

29

the accused have ‘counsel acting in the role of an advocate,’” the right to effective assistance is
the “right of the accused to require the prosecution’s case to survive the crucible of meaningful
adversarial testing.” Cronic, 466 U.S. at 656 (quoting Anders v. California, 386 U.S. 738, 743
(1967)). Once “the process loses its character as a confrontation between adversaries, the
constitutional guarantee is violated.” Id. at 656-657. In short, effective counsel is counsel that can,
and does, put the prosecutor’s case to the test.

35. When assessing effectiveness of counsel, “prevailing norms of practice as reflected
in American Bar Association standards and the like . . . are guides to determining what is
reasonable.” Padilla v. Kentucky, 559 U.S. 356, 366 (2010) (cleaned up).

36.  As relevant here, the American Bar Association has outlined ten principles to
evaluate whether a state is providing assistance of counsel at all critical stages of a proceeding
(“ABA Principles”).! These standards are:

a. The public defense function, including the selection, funding, and payment

of defense counsel, is independent.

! See American Bar Association, Ten Principles of a Public Defense Delivery System, available at https://www.
americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/Is_sclaid_def tenprinciplesbooklet.
pdf (last visited Feb. 24, 2022).
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I1.

b. Where the caseload is sufficiently high, the public defense delivery system
consists of both a defender office and the active participation of the private bar.

c. Clients are screened for eligibility, and defense counsel is assigned and
notified of appointment as soon as feasible after clients’ arrest, detention, or request for
counsel.

d. Defense counsel is provided sufficient time and a confidential space within

which to meet with the client.

c. Defense counsel’s workload is controlled to permit the rendering of quality
representation.

f. Defense counsel’s ability, training, and experience match the complexity of
the case.

g. The same attorney continuously represents the client until completion of the
case.

h. There is parity between defense counsel and the prosecution with respect to

resources and defense counsel is included as an equal partner in the justice system.

1. Defense counsel is provided with and required to attend continuing legal
education.
J- Defense counsel is supervised and systematically reviewed for quality and

efficiency according to nationally and locally adopted standards.

Indigent Defense in Maine and MCILS.

37.  State law provides:
Before arraignment, competent defense counsel must be assigned by
the court unless waived by the accused after being fully advised of

the accused’s rights by the court if the court determines that the
accused is indigent and the accused is charged with murder or a
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Class A, B or C crime, except when the accused has not had an initial
appearance on the complaint.

Competent defense counsel must be assigned by the court unless
waived by the accused after being fully advised of the accused’s
rights by the court if the court determines that the accused is indigent
and that:

A. There is a risk upon conviction that the accused may be
sentenced to a term of imprisonment;

B. The accused has a physical, mental or emotional
disability preventing the accused from fairly
participating in the criminal proceeding without counsel;
or

C. The accused is a noncitizen for whom the criminal
proceeding poses a risk of adverse immigration
consequences.

15 M.R.S. § 810. The statute is supplemented by Rule 44 of the Maine Rules of Unified Criminal
Procedure, which “implements the constitutional right to counsel in a criminal proceeding.” State
v. Smith, 677 A.2d 1058, 1060 (Me. 1996). Rule 44 specifies that a defendant has a right to be
represented by counsel “at every stage of the proceeding,” unless the defendant waives that right
or “the court concludes that in the event of conviction a sentence of imprisonment will not be
imposed.” M.R.U. Crim. P. 44(a)(1). Rule 5(¢) of the Maine Rules of Unified Criminal Procedure
further provides that “[w]hen a person is entitled to court-appointed counsel, the court shall assign
counsel to represent the defendant not later than the time of the initial appearance, unless the person
elects to proceed without counsel.” M.R.U. Crim. P. 5(¢). The rules of criminal procedure “are
unambiguous” in “requirfing] the court to assign counsel to represent an indigent defendant ‘not
later than’ the initial appearance to ‘represent the defendant at every stage of the proceedings.””
Peterson v. Johnson, No. SIC-23-2, at 13 (citations omitted). These court rules “have the force of
law” and “all laws in conflict therewith shall be of no further force or effect.” Id. at 14 (citations

omitted).
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38. The State’s current system of indigent defense took shape in 2009, with the passage
of legislation creating MCILS.

39. MCILS was created to address concerns about the increasing cost and lack of
independent oversight of the indigent-defense system, which was then funded and administered
by the judiciary. A February 2009 report (“Clifford Commission Report™)? attributed increased
costs to a surge in felony charges (due to changes to rules and applicable laws) and an increase in
the number of criminal defendants qualifying as indigent. The Clifford Commission Report
recommended “that Maine implement an indigent legal services system that is independent from
the judiciary, and that provides the training and oversight necessary to ensure quality
representation to Maine’s citizens.”

40.  According to its enabling legislation, MCILS is “an independent commission
whose purpose is to provide efficient, high-quality representation to indigent criminal defendants,
Juvenile defendants and children and parents in child protective cases, consistent with federal and
state constitutional and statutory obligations.” 4 M.R.S. § 1801. The Commission is tasked with
“ensur[ing] the delivery of indigent legal services by qualified and competent counsel in a manner
that is fair and consistent throughout the State” and “ensur[ing] adequate funding of a statewide
system of indigent legal services, which must be provided and managed in a fiscally responsible
manner, free from undue political interference and conflicts of interest.” Id.

41.  As described in detail below, see infra, 4 64-92, Defendants have failed to fulfill
these fundamental duties, leaving Maine with a system that both actually and constructively denies

defendants assistance of counsel in their criminal proceedings.

? Indigent Legal Services Commission, Clifford Commission Report 10, available at https://www.maine.gov/mcils/
sites/maine.gov.mcils/files/documents/Clifford-Commission-Report.pdf (Feb. 2009).
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42.  While courts are more accustomed to evaluating compliance with the Sixth
Amendment in the context of the effectiveness of an individual attorney’s performance, the
Constitution’s guarantee of the assistance of counsel is implicated when criminal defendants are—
either actually or constructively—denied the assistance of counsel altogether. Roe v. Flores-
Ortega, 528 U.S. 470, 483 (2000). The two claims—ineffective assistance of counsel, on the one
hand, and denial of counsel, on the other—are distinct. Penson v. Ohio, 488 U.S. 75, 88 (1 988). A
denial of counsel claim is not a claim of substandard representation but rather it is a claim of
nonrepresentation, caused either by the actual failure to provide an attorney or by providing an
attorney who is not able to provide real assistance. Cronic, 466 U.S. at 658-660.

43.  While Defendants’ actual and constructive violations of the right to counsel are
widespread, three particular failures stand out with respect to this litigation: (1) Defendants’ failure
to provide counsel to hundreds of indigent defendants at all, leaving those defendants waiting for
weeks or months without representation; (2) Defendants’ failure to fulfill their statutory
obligations; and (3) Defendants’ flawed implementation of the lawyer-of-the-day system.

A. Non-Representation.

44, There is no overstating the damage wrought to an indigent criminal defendant’s
constitutional right to counsel when he is not appointed counsel af a// in a timely manner. As the
Supreme Court recounted in Gideon:

Even the intelligent and educated layman has small and sometimes
no skill in the science of law. If charged with crime, he is incapable,
generally, of determining for himself whether the indictment is good
or bad. He is unfamiliar with the rules of evidence. Left without the
aid of counsel he may be put on trial without a proper charge, and
convicted upon incompetent evidence, or evidence irrelevant to the
issue or otherwise inadmissible. He lacks both the skill and
knowledge adequately to prepare his defense, even though he have

a perfect one. He requires the guiding hand of counsel at every step
in the proceedings against him. Without it, though he be not guilty,
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he faces the danger of conviction because he does not know how to
establish his innocence.

Gideon, 372 U.S. at 345 (internal quotation marks and citation omitted).

45. A skilled attorney assists her client not only in the courtroom, but throughout all
stages of the case. A lawyer, more than a layperson, has experience with the types of evidence that
must be gathered to prepare a defense, and how to gather them. Witnesses must be interviewed
before memories grow stale. Requests for preservation of evidence must be made, and discovery
must be requested and reviewed. Plea bargains must be negotiated. Bail and conditions of release
must be advocated for. There is a tremendous risk that, when counsel is not provided on a timely
basis, the damage to the defendant’s ability to contest the charges against him can never be
repaired.

46.  “As defendants wait for weeks, or months, for an initial appearance, their chances
of defeating the charges dwindle. Delay in investigation impedes preparation of a defense and is a
sure-fire prescription for miscarriages of justice and convicting innocents at trial. The days
immediately after an arrest can be the most critical to the development of a defense. Delaying an
accused’s access to counsel . . . hinders counsel’s ability to find and talk to witnesses, gather
physical evidence, and document the defendant’s mental, physical, and emotional state near the
time of the alleged crime, so even when an attorney finally does appear, the damage to the case
may be irreparable.” Pamela R. Metzger and Janet C. Hoeffel, Criminal (Dis)appearance, 88 Geo.
Wash. L. Rev. 392, 409 (2020) (cleaned up).

47. Case outcomes are not the only aspect to suffer from a delay. There are downstream
effects of going without counsel after an arrest or initial appearance. Prompt pretrial release for
cligible individuals “preserves a defendant’s ability to work, maintain family connections, and

avoid the significant physical and mental hazards associated with pretrial detention.” /d. at 400
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(citations omitted). Additionally, even a brief period of pre-trial detention “creates a risk of
unimaginable violence, trauma, injury, and illness,” and heightens the risk of suicide and adverse
health outcomes. /d. at 407. Defendants may “lose jobs and face eviction,” and without
employment they may “fall behind on rent payments, car payments, and bills for utilities, food,
and medication.” /d. at 408. Moreover, “families suffer the absence of an economic provider or
child caretaker.” 1d.

48. Since the filing of the original Complaint, the Defendants’ failure to provide
competent counsel to all indigent persons facing criminal charges has reached crisis levels.
Hundreds of attorneys have stopped accepting cases from the MCILS roster. According to
MCILS’s January 16, 2024 Annual Report, since 2017, the number of rostered attorneys has fallen
from 402 to 295; as of January 9, 2024, just 134 of those rostered attorneys were actively secking
assignments. Over that same period, the annual number of cases brought by prosecutors has risen
from 25,824 to 30,656. The shortage of qualified and rostered defense attorneys is particularly
acute in rural areas, forcing judges and MCILS to appoint attorneys from other counties despite
the significant travel this requires.

49, Many counties have no MCILS-rostered attorneys available at all to take certain
categories of criminal cases. As of March 4, 2024, there was one lawyer available to take
assignments for serious violent felonies and domestic violence in the Alfred Unified Criminal
Docket, and zero lawyers available for sex offenses or drug offenses. There were zero lawyers
available to take assignments for serious violent felonies, other felonies, sex offenses, domestic
violence, or drug offenses in the Aroostook Unified Criminal Docket. There were zero lawyers
available to take assignments for serious violent felonies, other felonies, sex offenses, domestic

violence, or drug offenses in the Auburn Unified Criminal Docket. There were zero lawyers
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available to take assignments for seridus violent felonies, other felonies, sex offenses, domestic
violence, or drug offenses in the Augusta Unified Criminal Docket. There were zero lawyers
available to take assignments for serious violent felonies, other felonies, sex offenses, domestic
violence, or drug offenses in the Bangor Unified Criminal Docket. There were zero lawyers
available to take assignments for serious violent felonies, other felonies, sex offenses, domestic
violence, or drug offenses in the Belfast Unified Criminal Docket. There were zero lawyers
available to take assignments for serious violent felonies, other felonies, sex offenses, domestic
violence, or drug offenses in the Farmington Unified Criminal Docket. There were zero lawyers
available to take assignments for serious violent felonies, other felonies, sex offenses, domestic
violence, or drug offenses in the Portland Unified Criminal Docket. And there was one lawyer
available to take assignments for drug offenses, and zero lawyers available to take assignments for
serious violent felonies, other felonies, sex offenses, or domestic violence in the Rockland Unified
Criminal Docket.

50.  Because Defendants have failed to develop and resource a public defense system
that is capable of responding to the ever-growing demand for prosecutions, people entitled to court-
appointed counsel often wait weeks or months for counsel to be assigned.

51. Based on data distributed by the state courts, as of March 4, 2024, there were 428
individual defendants entitled to counsel who had not yet been provided with an attorney (on 561
separate charges), and 109 of those people were incarcerated. There were 366 cases in which
defendants had been waiting for appointment of counsel for over 10 days, 273 cases in which
defendants had been waiting for appointment of counsel for over 20 days, and 204 cases in which

defendants had been waiting for appointment of counsel for over 30 days.
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52.  As the Aroostook County District Court recently recognized in one such case of
non-representation, “Mr. Fisher has suffered a violation of his right to counsel.” Maine v. Fisher,
AROCD-CR-23-40015, 23-40737, 24-40021 (2/16/2024) (Langner, J.) (finding constitutional
violation based on failure to timely appoint counsel, but then refusing to dismiss case, order
release, or provide any remedy other than ordering MCILS to “ramp[] up its efforts to locate an
attorney for Mr. Fisher”).

53. When an indigent criminal defendant is awaiting the assignment of their
constitutionally required attorney, the State purposely delays scheduling their next court date.

54. The consequences of the delays in appointment of counsel are disastrous.
Unrepresented criminal defendants are denied the opportunity to properly investigate their claims,
effectively engage in plea negotiations, or advocate effectively for release on their own
recognizance or a reasonable reduction in their bail amount.

55. Unrepresented individuals are unable to meaningfully participate in plea
negotiations. In the weeks or months following initial appearance, unrepresented individuals have
no realistic chance of negotiating a favorable plea deal, even if that would be the most favorable
outcome. Delays in appointment of counsel lead to the inability to preserve evidence, the denial of
discovery, and waiver or failure to assert the speedy trial right, and all of these failures leave the
indigent defendant at severe disadvantage for plea bargaining. Prosecutors know that they can
decline to negotiate without fighting motions to suppress, expending time and resources to go to
trial, or risking exposure of damaging information about law enforcement. In some cases,
desperate indigent defendants attempt to negotiate their own guilty plea in exchange for release.

Without timely appointment of counsel, the guilty pleas extracted from unrepresented individuals
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are not the product of a functioning adversarial system, but instead result from an imbalance of
power between the prosecutor and the indigent defendant.

56. Unrepresented individuals are unable to conduct pretrial investigation and prepare
their defense while going weeks or months without counsel. Unrepresented defendants are unable
to adequately secure witnesses, review discovery, or request preservation of evidence. The delays
can result in the permanent loss of evidence such as eyewitness accounts, security videos, forensic
evaluations, and crime scene documentation.

57. Unrepresented individuals are unable to adequately advocate for changes in bail
status. Although unrepresented in-custody defendants are entitled to seven-day review hearings
and may be designated a lawyer of the day, that appearance is by definition temporary and limited,
and “do[es] not address the fundamental need—*to get a lawyer working, whether to attempt to
avoid [a] trial or to be ready with a defense when the trial date arrives.”” Peterson v. Johnson, No.
SJC-23-2, at 29, 31-32 (quoting Rothgery, 554 U.S. at 210). Counsel’s assistance is necessary for
investigating and gathering evidence in support of release, identifying space in appropriate
programs, crafting a conditional release plan, and effectively advocating for release. Detention
orders risk jailing individuals who would not face another day of incarceration if counsel were
able to adequately argue for their release.

58.  For unrepresented individuals who are in custody and denied the chance to obtain
prompt pretrial release with the assistance of counsel, the impacts are even more far-reaching.
Detained individuals may be unable to access necessary services such as medical care, mental
health treatment, and substance use treatment while detained without counsel. Detained individuals
may lose their jobs and lose contact with their families because they are locked up longer than

necessary, due to their inability to adequately advocate for modification of their bail.
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59. The only way out for some unrepresented defendants trapped in this coercive
system is to plead guilty. Individuals who are innocent and who wish to defend their innocence
are forced to wait in jail, while individuals who are willing to plead guilty may be released.

60.  Defendant State of Maine has failed to manage the risk of serious deprivation of
constitutional rights created by these inadequacies.

61. Defendant Frey has failed to exercise any oversight responsibilities to ensure that
criminal prosecutions are carried out in a manner consistent with the Constitution.

62. Defendant Mills has failed to take care that the laws guaranteeing the effective right
to counsel are faithfully executed.

63. Defendant MCILS has failed to establish and operate a system for providing
“efficient, high—éuality representation to indigent criminal defendants,” has failed to “ensure the
delivery of indigent legal services by qualified and competent counsel in a manner that is fair and
consistent throughout the State and to ensure adequate funding of a statewide system of indigent
legal services,” and has failed to “[d]evelop criminal defense . . . training and evaluation programs
for attorneys throughout the State to ensure an adequate pool of qualified attorneys.” 4 M.R.S.
§ 1801; 4 M.R.S. § 1804(3)(D).

B. Failure to Fulfill Statutory Obligations

64. State statutes impose obligations that guide the State’s stewardship of its indigent-
defense system. Both MCILS and its Executive Director have failed to comply with these statutory
commands in multiple different categories. These failures make it impossible for MCILS to fulfill
its overarching constitutional and statutory role—namely, “to provide efficient, high-quality

representation to indigent criminal defendants, juvenile defendants, and children and parents in
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child protective cases.” 4 M.R.S. § 1801; see also Gideon, 372 U.S. at 344-45; Cook, 1998 ME
40,9 6, 706 A.2d 603.

65. The Sixth Amendment Center, a nonprofit organization dedicated to ensuring
compliance with the Sixth Amendment in localities around the country, has catalogued MCILS’s
systemic failures in this area. In particular, it detailed MCILS’s failings in a 2019 report
commissioned by the Maine Legislative Council, a 10-member body consisting of the President
of the Senate, the Speaker of the House, and the Republican and Democratic Floor Leaders and
Assistant Floor Leaders of cach body. See Sixth Amendment Center, The Right to Counsel in
Maine: Evaluation of Services Provided by the Maine Commission on Indigent Legal Services
(2019), excerpts of which are attached hereto as Exhibit 1.* Among other deficiencies, the report
found that MCILS failed to impose adequate attorney qualification standards; ensure training of
new attorneys and continuing education for experienced attorneys; adequately supervise attorneys;
ensure meaningful representation at critical stages of criminal proceedings; compensate attorneys
to cover overhead and an adequate fee; or guard against conflicts of interest. Ex. 1, at iv-ix.

66. These failures are also documented in extensive detail in government reports and
MCILS’s own assessment of its operations.

67.  On January 10, 2020, the Maine Legislature’s Government Oversight Committee
directed its Office of Program Evaluation & Government Accountability (“OPEGA”) to review
MCILS’s operations.* As described in the resulting report (attached as Exhibit 2), the Legislature

requested that OPEGA focus on (as relevant here) the “adequacy of the oversight structure of

? See Sixth Amendment Center, The Right to Counsel in Maine: Evaluation of Services Provided by the Maine
Commission on Indigent Legal Services, available at https:/sixthamendment.org/6AC/6AC_me_report_2019.pdf
(last visited February 24, 2022).

* Office of Program Evaluation & Government Accountability of the Maine State Legislature, Report on the Maine
Commission on Indigent Legal Services, available at https://legislature.maine.gov/doc/4769 (Jan. 2020).
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MCILS in ensuring that operations align with and accomplish the organization’s purpose.” Ex. 2,
at 1. The Report concluded that, among other failings, “overall . . . MCILS lacks adequate standard
operating procedures and formal written policies to govern its primary functions.” /d. 33.

68. MCILS’s Executive Director subsequently wrote a series of three memoranda in
December 2021 and January 2022° discussing MCILS’s compliance with various obligations, each
of which likewise reveals the Commission’s failure to fulfill its duties. These memoranda discuss
MCILS’s compliance with (1) its statutory obligations (“MCILS Statutory Memorandum,”
attached as Exhibit 3); (2) recommendations from the Sixth Amendment Center and OPEGA
reports (“MCILS OPEGA Memorandum,” attached as Exhibit 4); and (3) the ABA’s Ten
Principles (“MCILS Ten Principles Memorandum,” attached as Exhibit 5).

69. An individual MCILS Commissioner provided his own commentary on the
Executive Director’s Ten Principles Memorandum (“Commissioner Redline,” attached as Exhibit
6), concluding that the memorandum—which itself recognized MCILS’s failings—nevertheless
did not go far enough in recognizing how substantially MCILS underperforms its obligations.

1. Development of Standards

70. First, section 1804(2) requires MCILS to develop standards “governing the delivery
of indigent legal services,” including:

A. Standards governing eligibility for indigent legal services. The
eligibility standards must take into account the possibility of a
defendant's or civil party's ability to make periodic installment

payments toward counsel fees and the cost of private legal
services in the relevant geographic area;

B. Standards prescribing minimum experience, training and other
qualifications for contract counsel, assigned counsel and public
defenders;

* The MCILS Ten Principles Memorandum is dated January 2021, but it was produced in January 2022.
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C. Standards for assigned counsel, contract counsel and public
defender case loads;

D. Standards for the evaluation of assigned counsel, contract
counsel and public defenders. The commission shall review the
standards developed pursuant to this paragraph at least every 5
years or earlier upon the recommendation of the executive
director;

E. Standards for independent, quality and efficient representation
of clients whose cases present conflicts of interest;

F. Standards for the reimbursement of expenses incurred by
assigned counsel, contract counsel and public defenders,
including attendance at training events provided by the
commission; and

G. Other standards considered necessary and appropriate to ensure
the delivery of adequate indigent legal services.

4 M.R.S. § 1804(2).

71. Likewise, section 1804(3)(M) provides that the Commission “shall . . . [e]stablish
procedures for handling complaints about the performance of counsel providing indigent legal
services.” Id. § 1804(3)(M).

72. MCILS has not developed these standards and procedures. As OPEGA explained,
“even when standards are required to be established specifically in statute, MCILS relies on
informél methods or does not address the standard at all.” Ex. 2, at 33.

73. In particular, the OPEGA Report details that MCILS has not promulgated any
standards or procedures regarding evaluation of counsel (subsection 2(D)); conflicts of interest
(subsection 2(E)); or complaints about the performance of counsel (subsection 3(M)). /d.

74. Absent any standards in this area, MCILS has no mechanism for monitoring or
rectifying the experience Plaintiffs have had in their cases—namely, attorneys who do not return
their calls, set up meetings, review their discovery with them, or generally take an active role in

moving their cases forward. See supra, 4 11-15.
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75. And because Maine is unique as the only state where appointed private attorneys
provide nearly all indigent defense, there may be no one else able to step in when an appointed
attorney is unavailable. See Ex. 1, at 26.

76. MCILS has had ample time to comply with these obligations. The statutory
mandates to implement requirements surrounding case load and conflicts of interest were enacted
in 2009, and so have been in place for over a decade. P.L. 2009, ch. 419, § 2. The statutory
mandates surrounding evaluation of counsel and a complaint procedure were enacted in 2017,
likewise providing MCILS sufficient time to comply. P.L. 2017, ch. 284, Pt. UUUU, §§ 1, 2
(AMD).

77.  Moreover, this failure makes it impossible for MCILS to fulfill its constitutional
and statutory obligations. With no standards for evaluating counsel, reviewing complaints about
counsel, or resolving conflicts of interest, the Commission cannot evaluate whether indigent
defendants are provided “qualified and competent counsel,” let alone rectify any cases where they
are not. 4 M.R.S. § 1801.

2. Attorney Qualification, Training, and Compensation

78. MCILS’s failure to promulgate these standards is particularly problematic given its
deficient standards for attorney qualifications and training. As described by the Sixth Amendment
Center, “[j]ust as you would not go to a dermatologist for heart surgery, a real estate or divorce
lawyer cannot be expected to handle a complex criminal case competently.” Ex. 1, at 27. And yet,
that is precisely what the State’s system allows.

79. MCILS is required by statute to “[d]evelop criminal defense, child protective and
involuntary commitment representation training and evaluation programs for attorneys throughout

the State to ensure an adequate pool of qualified attorneys.” 4 M.R.S. § 1804(3)(D). It is also
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required to “[e]stablish minimum qualifications to ensure that attorneys are qualified and capable
of providing quality representation in the case types to which they are assigned, recognizing that
quality representation in each of these types of cases requires counsel with experience and
specialized training in that field.” /d. § 1804(3)(E).

80. The standards and systems MCILS has established with respect to attorney
qualifications and training are woefully inadequate.

81. To receive an assignment from the Commission, in most cases an attorney need
only attend a “Commission-approved training course for the area of the law for which the attorney
1s seeking to receive assignments.” 94-649 C.M.R. ch. 2, § 4 (2) (2010).

82. This requirement can be satisfied by aftending a single training course in criminal
law. Ex. 1, at 30.

83. While there are greater qualifications for certain categories of serious offenses such
as homicide and sex offenses, even in those cases an attorney can request a waiver. 94-649 C.M.R.
ch. 3, §§ 3,4 (1) (2010).

84.  Thus, regardless of background, training, or prior case experience, MCILS allows
attorneys to take on criminal representations after attending a single-day “Minimum Standards”
course. This system does not satisfy MCILS’s statutory obligation to “ensure that attorneys are
qualified and capable of providing quality representation in the case types to which they are
assigned,” 4 M.R.S. § 1804(3)(E), particularly when coupled with MCILS’s non-existent
standards for evaluating counsel or resolving complaints about counsel, see supra, § 73.

85. As an MCILS Commissioner has explained, the Commission’s “basic eligibility
requirements remain too low.” See Correspondence from Ron Schneider (Jan. 10, 2022), attached

as Exhibit 7. The Commission does “not want to admit that there are lawyers receiving assignments
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who should not be receiving them or are not really ready to receive them, even though full-time
defense lawyers and judges could name them.” /d. As a result, “MCILS still does not ensure that
every assigned lawyer has the necessary ability, training and experience necessary to handle the
case assigned to them as MCILS still permits lawyers just out of law school with a one-day
Commission-sponsored or Commission-approved training course to represent a person, who, by
definition, faces jail, involuntary confinement in a hospital, or the loss of custody of a child.” Ex.
6, at 5.

86. And while MCILS technically requires specialized training for certain
representations, a recent report found that “more than 1 of every 8 case assignments that required
specialized representation was given to an attorney who was supposed to be ineligible to serve.”®

87. MCILS’s mechanisms for training and supervision are also statutorily and
constitutionally deficient. MCILS does not require appointed attorneys to obtain any training in
any specific practice area, beyond the minimal requirements that the attorney must meet to first be
placed on the roster. And while MCILS created a “Resource Counsel Program” to provide
appointed attorneys with a resource for mentoring and supervision, the 25 attorneys who staff this
program are capped at providing 10 hours of mentoring each month—a total of 250 hours to mentor
and supervise the hundreds of attorneys responsible for thousands of criminal representations in
the state. Ex. 1, at 31. MCILS also has no authority to require any attorney to cooperate with this
program, nor does it have any sort of planning for helping resource counsel attorneys identify
performance problems or training needs.

3. Monitoring the Indigent Defense System

6 Samantha Hogan and Agnel Philip, Lawyers Who Were Ineligible to Handle Serious Criminal Charges Were Given
Thousands of These Cases Anyway, Maine Monitor (Feb. 23, 2021), available at https://www.themainemonitor.org/
lawyers-who-were-ineligible-to-handle-serious-criminal-charges-were-given-thousands-of-these-cases-anyway.
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88. MCILS is separately required to establish certain processes for monitoring the
indigent defense system. These include a statutory obligation to “[e]stablish a method for
accurately tracking, monitoring and enforcing caseloads of assigned counsel, contract counsel and
public defenders.” 4 M.R.S. § 1804(3)(G).

89. But MCILS does not actually know when a case is assigned, as a court does not
directly inform MCILS that a lawyer has been assigned to a case.

90. As MCILS itself acknowledges, the Commission “does not yet have processes and
procedures that track caseloads in real time.” Ex. 3, at 104. MCILS does not have a target date for
implementing such a system. /d.

91.  While a lawyer can open a new matter in MCILS’s database, many wait to do so
until the case has been resolved and they start the process to apply for their voucher.

92. Absent this information, there is no way for MCILS to fulfill its obligation to track
and monitor caseloads of assigned counsel. Learning of the representation after the fact is of little
use because MCILS does not have an accurate understanding of an attorney’s caseload at a given
point in time, nor can MCILS take any responsive actions based on attorney caseload.

4. MCILS’s Executive Director

93. The statutory scheme likewise imposes a series of obligations on the Executive
Director of MCILS. The Executive Director must, among other obligations, “[e]nsure that the
provision of indigent legal services complies with all constitutional, statutory and ethical
standards,” 4 M.R.S. § 1805(1), “[a]ssist the commission in developing standards for the delivery
of adequate indigent legal services,” id. § 1805(2), and “[a]dminister and coordinate delivery of

indigent legal services and supervise compliance with commission standards,” id. § 1805(3).

32



94.  As detailed above, see supra, Y 64-92, MCILS has failed in each of these
categories: the provision of indigent legal services does not comply with all constitutional,
statutory, and ethical standards, 4 M.R.S. § 1805(1); MCILS has failed to develop standards for
the delivery of adequate indigent legal services, Id. § 1805(2); and MCILS does not coordinate
and supervise the delivery of indigent legal services, id. § 1805(3).

95.  Moreover, given that the Commission has no way of tracking active MCILS cases,
see supra, Y9 89-90, it is impossible for the Executive Director to fulfill his statutory obligation to
“[a]dminister and coordinate delivery of indigent legal services,” 4 M.R.S. § 1805(3).

96. The Executive Director has thus failed in fulfilling these statutory obligations.

* k%

97.  Defendants’ lax approach to their statutory and constitutional obligations has
resulted in a system that fails to provide attorneys to indigent defendants at their initial appearance
and at every stage of the proceedings, resulting in denial of counsel under the federal and state
constitutions.

98. And, Defendants’ lax approach to their statutory and constitutional obligations
creates an unconstitutional risk that indigent defendants who are eventually provided with an
attorney will be assigned an attorney who is ill-prepared and incapable of providing effective
representation under the federal and state constitutions.

99.  Asdiscussed above, the constitutional right to counsel is not fulfilled by the mere
appointment of counsel. See supra, 49 33-34; Cronic, 466 U.S. at 654. But to the extent Maine
does appoint counsel, the mere appointment of counsel is sometimes the best that Maine’s current
system provides. Without any standards for evaluating conflicts of interest, or attorneys’

performance, MCILS has no bascline for establishing what effective representation requires—Iet
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alone mechanisms for measuring how appointed counsel are performing. And even where MCILS
has ostensibly put standards in place—for example, with respect to attorney qualifications and
training—these standards are far too low to ensure effective representation. See supra, 9 80-85.

100.  The systemic structural limitations in Maine’s system, including but not limited to
MCILS’s failure to even satisfy its own statutory requirements, have resulted in a system that
denies the Plaintiff class actual representation, as guaranteed by Gideon and its progeny. “Actual
representation assumes a certain basic representational relationship,” Hurrell-Harring v. New
York, 15 N.Y.3d 8, 22 (2010), which is impossible to develop and maintain when attorneys do not
meet or communicate with their clients. See Public Defender, Eleventh Jud. Cir. Of Fla. v. State,
115 So. 3d 261, 278 (Fla. 2013) (finding denial of counsel where attorneys were “mere conduits
for plea offers,” did not communicate with clients, were unable to investigate the allegations, and
were unprepared for trial).

C. The Lawyer-of-the-Day System

101.  Rule 5 of the Maine Rules of Unified Criminal Procedure allows for the assignment
of a “lawyer for the day . . . for the limited purpose of representing the [defendant] at the initial
appearance or arraignment.” M.R.U. Crim. P. 5(e). These lawyers appear at 48-hour hearings for
in-custody defendants, at the initial appearance, and at the newly instituted seven-day bail review
hearings for defendants not yet appointed counsel.

102.  There is no per se problem with a lawyer-of-the-day system. But the State’s lawyer-
of-the-day system, as implemented, violates two fundamental tenets of effective representation:
effective assistance of counsel at the outset of a criminal case and continuous representation

through the completion of a case.
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103.  First, it is critical that a defendant receive effective representation “at the earlier
stages of a criminal case.” Kuren v. Luzerne County, 637 Pa. 33, 80 (2016). Indeed, the “right to
counsel is as important in the initial stages of a criminal case as it is at trial.” Id.; see also ABA
Principle 3.

104.  The State’s lawyer-of-the-day system fails to ensure effective representation at the
start of a defendant’s case, because it is woefully under-resourced. In Androscoggin County, for
example, two lawyers of the day typically represent 200 defendants, with one lawyer estimating
that they had about 5 minutes with each defendant. Ex. 1, at 52-53. Likewise, in Cumberland
County there are an average of two lawyers of the day to handle 80 defendants. Id. at 52. These
attorneys must set up a makeshift office in the courthouse, or else meet with defendants while in
lock-up, requiring them to attempt to describe constitutional rights to an entire group of in-custody
defendants, effectively leading to a group waiver of constitutional rights. Id.; see also Wilbur v.
City of Mount Vernon, 989 F. Supp. 2d 1122, 1124 (W.D. Wash. 2013) (finding that a “meet and
plead” system, where clients met their attorneys for the first time in court and immediately
accepted a plea bargain without discussing their cases in a confidential setting, resulted in the lack
of a representational relationship that violated the Sixth Amendment).

105.  This problem is not one of limited representation, State v. Galarneau, 2011 ME 60,
98, 20 A.3d 99, but rather of no real representation at all. Because attorneys are often forced to
communicate with defendants as a group, the “basic representational relationship” necessary for
“[a]ctual representation” is lacking. Hurrell-Harring, 15 N.Y .3d at 22.

106.  The resource challenges are particularly acute for in-custody hearings, in which the

lawyer of the day is also responsible for making arguments for release on bail. As detailed by
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MCILS’s rules for criminal practice,” the attorney should conduct an initial interview and
investigation, including health (mental and physical) and employment background, criminal
history, and the general circumstances of the alleged offense. Recent amendments to the bail statute
allow for further argument based upon caretaking responsibilities and other factors. See 15 M.R.S.
§ 1026 (4)(C)(4), (12)-(14); P.L. 2021, ch. 397, § 5 (AMD). Yet the current lawyer-of-the-day
system provides insufficient time and resources for the assigned attorney to meaningfully confer
on these topics with each person on the docket.

107. Compounding this problem, the defendant is typically assigned a different lawyer
to handle the case going forward, resulting in a lack of continuous representation and requiring a
new attorney who is unfamiliar with the case to step in. See ABA Standards for Criminal Justice,
Standards 5-6.2 cmt. (3d ed. 1992) (explaining that “the risk of substandard representation”
increases given the new attorney’s low familiarity with the case).

108. Mr. Robbins and Mr. Peirce both had to switch attorneys after initially being
assigned a lawyer through the lawyer-of-the-day system.

109.  Even for defendants who do not switch attorneys after their initial assignment, the
lawyer-of-the-day system does not provide adequate time for defendants to have any meaningful
communication with their assigned lawyers at their initial appearance or 48-hour hearing.

110.  Mr. Mack, for example, pled not guilty at his initial appearance, but did not feel
that he had sufficient information about the proceedings to understand what was happening, and

he did not speak or otherwise participate at all in court. Nor did Mr. Mack feel that his attorney

7 Maine Commission on Indigent Legal Services, Chapter 102: Standards of Practice for Attorneys Who Represent
Adults in Criminal Proceedings (Feb. 27, 2012), available at https://www.maine.gov/mcils/sites/maine.gov.mcils/
files/inline-files/Adult%20Criminal%20Standards%20Final %20Adopted%20t0%20S0S%20effdate. pdf.
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adequately advocated for him with respect to bail, pushing Mr. Mack to independently request that
the state revisit bail in his case.

111.  The same was true with respect to Mr. Huynh, who pled not guilty at his initial
appearance, but did not feel that he had adequate information about the proceedings or the charges
against him to decide how to proceed.

CLASS ACTION ALLEGATIONS

112, Plaintiffs bring this class action lawsuit pursuant to Rule 23 of the Maine Rules of
Civil Procedure on behalf of all indigent persons who are now or who will be before a state court
in Maine under formal charge of having committed any offense, the penalty for which includes the
possibility of confinement, incarceration, imprisonment, or detention in a correctional facility
(regardless of whether actually imposed) and who qualify for representation through Maine’s
indigent-defense system.

113. The Court granted the Plaintiffs’ Motion for Class Certification on July 15, 2022,
explaining “that Plaintiffs have met the requirements of both Rule 23(a) and Rule 23(b)(2).” The
Court thus certified a class consisting of: “All individuals who are or will be eligible for the
appointment of competent defense counsel by the Superior or District Court pursuant to 15 M.R.S.
§ 810 because they have been indicted for a crime punishable by imprisonment, and they lack
sufficient means to retain counsel.”

114.  The Court certified a Subclass on February 27, 2024, “consisting of Class Members
who remain unrepresented after initial appearance or arraignment, unless the right to counsel has
been waived by an individual Class Member.” The Court further found that “creation of this
subclass does not create a conflict between claims common to the entire class and would promote

expeditious resolution of the case.”
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115.

As reflected in the Court’s orders, there are important questions of law and fact

raised in this case that are common to the Class and to the Subclass, including:

1.

iil.

iv.

116.

Whether the State has violated the state and federal constitutions by failing to
provide members of the Subclass with counsel a reasonable time after the right
to counsel attaches and throughout all stages of the proceedings;

Whether the State has failed to comply with its statutory obligations to
implement an effective indigent-defense system, including specific obligations
to develop standards governing the delivery of indigent legal services; establish
training programs and attorney qualifications; and monitor the indigent-defense
system,

Whether the State’s failure to adequately fund the delivery of indigent-defense
services, and, in particular, to ensure that attorneys are appropriately
compensated, results in the provision of constitutionally deficient
representation;

Whether the State’s implementation of the lawyer-of-the-day system fails to
ensure the provision of effective representation at the start of a defendant’s case,
and at the newly created seven-day review hearings conducted for members of
the Subclass; and

Whether the State’s failure to implement, administer, and oversee an adequate

public defense system results in a violation of the state and federal constitutions.

The claims of the Plaintiffs as Class representatives are typical of the claims of the

Class as a whole. Like all the Class members, the Class representatives are being denied their right

to counsel in violation of the Sixth Amendment to the U.S. Constitution and Article I, Section 6
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of the Maine Constitution as a result of Defendants’ ongoing failure to adequately establish,
supervise, administer, and fund indigent-defense services.

117.  Also like all Class members, the Class representatives are being harmed by
MCILS’s ongoing failure to enact regulations setting standards for an adequate public defense
system.

118.  As discussed above, MCILS’s failure to adopt standards or develop procedures
governing the delivery of indigent-defense services creates a series of systemic failings. See supra,
99 64-92.

119.  Without any procedure for evaluating counsel, MCILS has no way of knowing
when particular attorneys fail to provide effective representation. MCILS has not even taken the
basic step of setting up a formal system for reporting complaints about particular attorneys, which
would allow it to investigate particular attorneys as necessary. These attorneys thus remain in the
pool of rostered attorneys, continually picking up new defendants who likewise receive ineffective
representation, even when it was clear to all that the attorney had a track record of failing to
perform even basic functions of representation.

120.  Likewise, without any procedure for evaluating conflicts of interest, MCILS leaves
it to individual attorneys to identify conflicts and then recuse themselves from a case. MCILS has
no way of knowing whether this is happening, and therefore has no way of preventing attorneys
from representing defendants even when they are conflicted.

121.  Even when MCILS has promulgated standards—with respect to attorney
qualifications and training, for example—MCILS fails to ensure compliance with these standards,

and, regardless, the standards are too low to guarantee effective representation.
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122. The common questions of law and fact articulated above predominate over any
individualized questions that may arise out of the Plaintiffs’ or Class members’ criminal cases.
Accordingly, a class action is superior to other available methods for the fair and efficient
adjudication of the allegations raised in this matter.

123.  Defendants have failed to adequately establish, supervise, administer, and fund an
indigent-defense system, thereby violating the rights of poor defendants across the State. In this
way, Defendants have acted and refused to act on grounds generally applicable to the entire Class,
making it appropriate for the Court to issue final injunctive and declaratory relief for all Class
members.

124.  The Class representatives will fairly and adequately protect the interests of the
Class. The interests of the Class representatives are not in conflict with the interests of any other
indigent defendant, and the Class representatives have every incentive to pursue this litigation
vigorously on behalf of themselves and the Class as a whole.

125.  The Class representatives are being represented by experienced, well-resourced
counsel in this matter, including the American Civil Liberties Union of Maine, Preti Flaherty,
Beliveau & Pachios, LLP, and Goodwin Procter LLP. The ACLU of Maine—an affiliate of the
nationwide American Civil Liberties Union—has more than five decades of experience defending
the civil liberties of the people of Maine, including through state and federal civil-rights actions.
Counsel at Preti, Flaherty, Beliveau & Pachios, LLP, possess expertise in complex litigation,
administrative law, and matters relating to Maine state government. And counsel at Goodwin
Procter LLP have extensive experience litigating complex actions in trial and appellate courts,
including a significant track record of litigating civil-rights suits in conjunction with ACLU

affiliates.

40



VIOLATION OF THE SIXTH AM(;E(;%?';FE;T OF THE U.S. CONSTITUTION
(42 U.S.C. § 1983)
Plaintiff Class v. All Defendants

126.  Plaintiffs reallege the preceding paragraphs as though fully set forth herein.

127. 42 U.S.C. § 1983 provides that “[e]very person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State . . . subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper proceeding for redress.”

128.  The Sixth Amendment to the United States Constitution, as applicable to the States
through the Fourteenth Amendment, provides that, “[i]n all criminal prosecutions, the accused
shall enjoy the right . . . to have the assistance of counsel for his defense.”

129.  As courts have explained, where, as here, plaintiffs sue for prospective relief in
conjunction with the state’s provision of indigent-defense services, the plaintiffs’ burden is to
demonstrate “the likelihood of substantial and immediate irreparable injury, and the inadequacy of
remedies at law.” Luckey v. Harris, 860 F.2d 1012, 1017 (11th Cir. 1988) (quotations marks
omitted; emphasis added). Plaintiffs have not yet been sentenced (or, in some cases, convicted).
They seek prospective relief to avoid future harm from the state’s ongoing provision of insufficient
indigent-defense services in their case. As a result, there is no need for plaintiffs to show prejudice
in any individual case. See id. (differentiating a suit for prospective relief from a Strickland action
where “a party secks to overturn his or her conviction”). Plaintiffs can instead state a claim for

relief based on, for example, “systemic™ actions that “hamper the ability of their counsel to defend

them” and “effectively deny them their eighth and fourteenth amendment right to bail.” Id.
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130.  Applying these principles, the State’s indigent-defense system violates the Sixth
Amendment in three ways.

131.  First, Defendants have failed to provide attorneys to the Subclass of individuals
within a reasonable time after the right to counsel attaches to allow for adequate representation at
every critical stage, and have failed to provide attorneys to the Subclass at all critical stages of the
proceedings.

132. Second, Defendants have failed to develop and implement an effective system for
the appointment of counsel for indigent defendants. In particular, MCILS has failed to (i) set and
enforce standards for counsel conflicts of interest and attorney performance; (ii) monitor and
evaluate rostered attorneys; (iii) ensure adequate funding and support for rostered attorneys; and
(iv) provide training to rostered attorneys. Even when MCILS has set standards (with respect to
attorney qualifications, for example), these standards are both insufficiently rigorous and not
sufficiently enforced.

133, Third, Defendants’ implementation of the lawyer-of-the-day program to provide
representation at criminal defendants’ 48-hour hearings, initial appearances, and seven-day review
hearings creates an unconstitutional risk of ineffective representation. No attorney reasonably can
be expected to adequately represent all their clients when they are responsible for up to 100
defendants upon walking into court in the morning. Under these conditions attorneys are forced to
describe constitutional rights to large groups of defendants, making it impossible to advise every
defendant as to the proper course of action in his or her individual case. And designation of lawyers
of the day to appear at the newly created seven-day hearings are merely a “limited, short-term

response” and “do not address the fundamental need—*to get a lawyer working, whether to attempt
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to avoid [a] trial or to be ready with a defense when the trial date arrives.” Peterson v. Johnson,
No. SJC-23-2, at 29, 31-32 (quoting Rothgery, 554 U.S. at 210).

134, The problems with the lawyer-of-the-day program persist throughout a defendant’s
case. A defendant who is not given effective counsel at the critical initial stages of his or her
proceeding may make choices—as to whether to plead guilty, for example—that are impossible to
undo later in the case. Denial of bail at the initial hearing also has serious consequences for the
remainder of the case, with pre-trial detention significantly increasing the probability of
conviction, primarily due to an increase in guilty pleas.®

135.  Defendants have acted and threatened to act under the color of state law in depriving
Plaintiffs of rights guaranteed by the Constitution and laws of the United States.

136.  As a result, Plaintiffs are entitled to preliminary and permanent injunctive relief, a
declaratory judgment, costs and attorney’s fees, and such other relief as the Court deems just.

137.  Because Defendants have acted and threatened to act under the color of state law
to deprive Plaintiffs of rights guaranteed by the Constitution and laws of the United States,
Plaintiffs may sue and seck relief pursuant to 42 U.S.C. § 1983.

COUNT 1I:
VIOLATION OF ARTICLE 1, SECTION 6 OF THE MAINE CONSTITUTION
(Maine Civil Rights Act, 5 M.R.S, § 4682)
Plaintiff Class v. All Defendants
138.  Plaintiffs reallege the preceding paragraphs as though fully set forth herein.
139.  Article I, Section 6 of the Maine Constitution provides that “[i]n all criminal

prosecutions, the accused shall have a right to be heard by the accused and counsel to the accused,

or either, at the election of the accused.”

§ Megan Stevenson, Distortion of Justice: How the Inability to Pay Bail Affects Case Outcomes, 34 J. Law Econ. &
Org. 511, 514 (2018).
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140.  As courts have explained, where, as here, plaintiffs sue for prospective relief in
conjunction with the state’s provision of indigent-defense services, the plaintiffs’ burden is to
demonstrate “the likelihood of substantial and immediate irreparable injury, and the inadequacy of
remedies at law.” Luckey v. Harris, 860 F.2d 1012, 1017 (11th Cir. 1988) (quotations marks
omitted; emphasis added). Plaintiffs have not yet been sentenced (or, in some cases, convicted).
They seek prospective relief to avoid future harm from the state’s ongoing provision of insufficient
indigent-defense services in their case. As a result, there is no need for plaintiffs to show prejudice
in any individual case. See id. (differentiating a suit for prospective relief from a Strickland action
where “a party seeks to overturn his or her conviction”). Plaintiffs can instead state a claim for
relief based on, for example, “systemic” actions that “hamper the ability of their counsel to defend
them” and “effectively deny them their eighth and fourteenth amendment right to bail.” /d.

141.  Applying these principles, the State’s indigent-defense system violates Article I,
Section 6 in three ways.

142, First, Defendants have failed to provide continuous representation of counsel to the
Subclass of individuals at the initial appearance and at every stage of the proceedings.

143.  Second, Defendants have failed to develop and implement an effective system for
the appointment of counsel for indigent defendants. In particular, MCILS has failed to (i) set and
enforce standards for counsel conflicts of interest and attorney performance; (ii) monitor and
evaluate rostered attorneys; (iii) ensure adequate funding and support for rostered attorneys; and
(iv) provide training to rostered attorneys. Even where MCILS has set standards (with respect to
attorney qualifications, for example), these standards are both insufficiently rigorous and not

sufficiently enforced.

44



144.  Third, Defendants’ implementation of the lawyer-of-the-day program to provide
representation at criminal defendants” 48-hour hearings, initial appearances, and seven-day review
hearings creates an unconstitutional risk of ineffective representation. No attorney reasonably can
be expected to adequately represent all their clients when they are responsible for up to 100
defendants upon walking into court in the morning. Under these conditions attorneys are forced to
describe constitutional rights to large groups of defendants, making it impossible to advise every
defendant as to the proper course of action in his or her individual case. And designation of lawyers
of the day to appear at the newly created seven-day hearings are merely a “limited, short-term
response to an ongoing crisis” and “do not address the fundamental need—‘to get a lawyer
working, whether to attempt to avoid [a] trial or to be ready with a defense when the trial date
arrives.”” Peterson v. Johnson, No. SJIC-23-2, at 29, 31-32 (quoting Rothgery, 554 U.S. at 210).

145.  The problems with the lawyer-of-the-day program persist throughout a defendant’s
case. A defendant who is not given effective counsel at the critical initial stages of his or her
proceeding may make choices—as to whether to plead guilty, for example—that are impossible to
undo later in the case. Denial of bail at the initial hearing also has serious consequences for the
remainder of the case, with pre-trial detention significantly increasing the probability of
conviction, primarily due to an increase in guilty pleas.’

146.  Defendants have acted and threatened to act under the color of state law in depriving
Plaintiffs of rights guaranteed by the Maine Constitution and laws of Maine.

147.  As aresult, Plaintiffs are entitled to preliminary and permanent injunctive relief, a

declaratory judgment, costs and attorney’s fees, and such other relief as the Court deems just.

? Megan Stevenson, Distortion of Justice: How the Inability to Pay Bail Affects Case Outcomes, 34 J. Law Econ. &
Org. 511, 514 (2018).
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148.  Because Defendants have acted and threatened to act under the color of state law
to deprive Plaintiffs of rights guaranteed by the Maine Constitution and laws of Maine, Plaintiffs
may sue and seek relief pursuant to the Maine Civil Rights Act, 5 M.R.S. § 4682.

COUNT II1I:
PETITION FOR A WRIT OF HABEAS CORPUS
(14 MLR.S. §§ 5501-5546 and Maine Const. art. 1, § 10)
Plaintiff Subclass v. Respondents Sheriffs and State of Maine

149.  Habeas corpus is the appropriate remedy when a petitioner challenges “the fact or
duration of his confinement” or seeks a “quantum change” to a less restrictive form of custody,
Gonzalez-Fuentes v. Molina, 607 F.3d 864, 873 (1st Cir. 2010). In this case, members of the
Subclass challenge the fact of their confinement and restrictive conditions of release, which, they
allege, has become unconstitutional because they have not been provided with the assistance of
counsel.

150.  Under the Suspension Clause of the Maine Constitution, “the privilege of the writ
of habeas corpus shall not be suspended, unless when in cases of rebellion or invasion the public
safety may require it.” Me. Const. art. I, § 10.

151.  Under Maine’s habeas statute, “[e]very person unlawfully deprived of his personal
liberty by the act of another . . . shall of right have a writ of habeas corpus.” 14 M.R.S. § 5501; see
also 14 M.R.S. § 5511 (authorizing “any person” to seek writ of habeas corpus on behalf of “any
party alleged to be imprisoned or restrained of his liberty but not convicted and sentenced”); 14
M.R.S. § 5513.

152, Due process prohibits the State from physically detaining defendants before trial

unless specific procedural safeguards are met, including providing counsel at any adversarial

hearing. United States v. Salerno, 481 U.S. 739, 755 (1987).
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153. An action in habeas corpus is available “to protect and vindicate [a person’s] right
of personal liberty be freeing [the person] from illegal restraint.” Roussel v. State, 274 A.2d 909,
913 (Me. 1971).

154.  Because Defendants State of Maine and County Sheriffs have detained the Plaintiff
Subclass unlawfully without counsel in violation of their constitutional rights, the Plaintiff
Subclass are entitled to freedom from that illegal restraint under the habeas corpus provisions of
the Maine Constitution and 14 M.R.S. § 5501 et seq.

* ok k k%
REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully request the following relief:

L A declaratory judgment that Defendants have denied the Subclass the right to
assistance of counsel by failing to provide them with continuous representation of
counsel within 48 hours of their initial appearance and at all stages of
representation, in violation of the Sixth Amendment to the United States
Constitution and Article I, Section 6 of the Maine Constitution;

IL. Injunctive relief requiring Defendants to provide continuous representation of
counsel to all members of the Subclass within 48 hours of the initial appearance
and at all stages of representation, and ordering equitable relief for all Subclass
members not provided counsel within 48 hours of initial appearance, including but
not limited to release without conditions from custody, provision of sufficient
money for the Subclass members to hire private attorneys, or dismissal of charges

without prejudice.
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1.

IV.

IV.

VI

A writ of habeas corpus declaring that the Subclass have been unlawfully detained
in violation of their Sixth Amendment and Article I, Section 6 rights on the grounds
they have been detained without counsel, and ordering equitable relief including
but not limited to release without conditions from custody, provision of sufficient
money for the Subclass members to hire private attorneys, or dismissal of charges
without prejudice.

A declaratory judgment that Defendants have denied the guarantee of assistance of
counsel to the Class through their failure to ensure adequate gatekeeping,
supervision, and training of state-appointed counsel, in violation of the Sixth
Amendment to the United States Constitution and Article I, Section 6 of the Maine
Constitution;

Injunctive relief requiring Defendants to guarantee the assistance of counsel to
Plaintiffs and those similarly situated by establishing adequate gatekeeping,
supervision, and training of state-appointed counsel, consistent with the Sixth
Amendment to the United States Constitution and Article I, Section 6 of the Maine
Constitution;

An order requiring MCILS to adopt such statutorily required rules;

A declaratory judgment holding that the MCILS’s implementation of the lawyer-
of-the-day program violates the Sixth Amendment to the United States Constitution
and Article 1, Section 6 of the Maine Constitution;

Injunctive relief requiring MCILS to ensure adequate representation of indigent

defendants at their 48-hour hearings and their subsequent seven-day bail review
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hearings, consistent with the Sixth Amendment to the United States Constitution
and Article 1, Section 6 of the Maine Constitution;
VIL.  An award to Plaintiffs of costs and attorney’s fees; and

VIIL.  Any such other and further relief that this Court deems just and proper.
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The Sixth Amendment Center is a non-partisan, non-profit organization
providing technical assistance and evaluation services to policymakers

and criminal justice stakeholders. Its services focus on the constitutional
requirement to provide effective assistance of counsel at all critical stages of
a case to the indigent accused facing a potential loss of liberty in a criminal or
delinquency proceeding.
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administration of the Maine Legislature.



EXECUTIVE SUMMARY

In 1963, the U.S. Supreme Court declared in Gideon v. Wainwright that it is an
“obvious truth” that anyone who is accused of a crime and who cannot afford the cost
of a lawyer “cannot be assured a fair trial unless counsel is provided for him.” In the
intervening 56 years, the U.S. Supreme Court has clarified that the Sixth Amendment
right to counsel means every person who is accused of a crime is entitled to have an
attorney provided at government expense to defend him whenever that person is facing
the potential loss of his liberty and is unable to afford his own attorney. Moreover,

the appointed lawyer needs to be more than merely a warm body with a bar card. The
attorney must also be effective, the U.S. Supreme Court said again in United States

v. Cronic in 1984, subjecting the prosecution’s case to “the crucible of meaningful
adversarial testing.” Under Gideon, the Sixth Amendment right to effective counsel is
an obligation of the states under the due process clause of the Fourteenth Amendment.

Through legislation enacted in 2009, the legislature created the Maine Commission

on Indigent Legal Services (MCILS) and commanded that it: “provide efficient, high-
quality representation to indigent criminal defendants, juvenile defendants and children
and parents in child protective cases, consistent with federal and state constitutional
and statutory obligations”; “ensure the delivery of indigent legal services by qualified
and competent counsel in a manner that is fair and consistent throughout the State™;
and “ensure adequate funding of a statewide system of indigent legal services, which
must be provided and managed in a fiscally responsible manner, free from undue
political interference and conflicts of interest.” ME. REv. STAT. ANN. tit. 4, § 1801

(2018).

Since its inception, MCILS has never used governmentally employed attorneys to
provide representation. Instead, MCILS either pays attorneys $60 per hour or, in
Somerset County, pays a consortia of attorneys a fixed fee under contract. Maine is
the only state in the country that provides all indigent defense services through private
attorneys.

There are two principal reasons that other states have moved away from using only
private attorneys to provide all indigent defense services, and Maine has struggled
with both since the creation of MCILS. First, it is difficult to predict and contain costs
in a private attorney system. A system can estimate future caseloads based on prior
year trends and apply average estimated costs per case, by case type, to calculate what
funding will be required to deliver its mandated services, but there is no guarantee
that past averages will continue to apply to future years. Second, it is difficult to
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supervise private attorneys to ensure they can and do provide effective representation.
For example, despite the statutory command for MCILS to provide “high-quality”
representation, the State of Maine expects MCILS to maintain oversight of nearly 600
attorneys, handling cases in 47 courthouses presided over by approximately 90 justices,
judges, and magistrates, with a staff of just three people (excluding financial screeners
that perform no oversight functions).

In 2017, the Maine legislature created the Working Group to Improve the Provision
of Indigent Legal Services that determined that MCILS does not have systemic
oversight and evaluation of attorneys and is in need of stronger fiscal management
and recommended an independent assessment. In March 2018, the Maine Legislative
Council contracted the Sixth Amendment Center (6AC) to evaluate right to counsel
services provided by MCILS and to recommend any needed changes. Limitations of
time and resources prevent most indigent defense evaluations from considering every
court, public defense system, and service provider in a given state, and so this study
looks closely at five counties: Androscoggin, Arcostook, Cumberland, Somerset, and
York.

Chapter 1 (p. 5 to 23) provides introductory information on the history of the right
to counsel in Maine, an explanation of Maine’s justice systems, and the study
methodology. Chapter II (p. 24 to 35) begins the assessment by evaluating Maine’s
attorney qualification, training and supervision and makes the following finding:

FINDING 1: MCILS attorney qualification standards are too lenient, resulting
in an excessive number of attorneys on panels, and there are no attorney
recertification requirements. MCILS has only limited new attorney training
and lacks requirements that ongoing attorney training relate to defense-specific
subject areas. MICILS lacks appropriate supervision of attorneys.

Under MCILS’ qualification requirements, an attorney who graduated from law school
two years ago and hung out their shingle in a private practice, with no supervision

or training, can have two jury trials and two judge trials and then be appointed to
represent indigent defendants in every type of criminal case other than a homicide or
sex offense. More worrisome perhaps is that indigent defendants charged with Class

E crimes, carrying up to six months in jail, can be represented by an attorney who just
received their bar card and completed a single training course in criminal law, as long
as the lawyer has an email address, telephone number, and a confidential space to meet
with clients.

MCILS does not require attorneys appointed to represent the indigent to obtain training
in the fields in which they provide indigent legal representation (beyond that required
to first be placed on the roster for appointments in operating under the influence or
domestic violence cases). Similarly, MCILS has not established any requirements for
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supervision of attorneys appointed to provide indigent legal representation. After the
start of the assessment, MCILS identified 25 attorneys statewide to serve as resource
counsel and provide mentoring to less experienced attorneys. However, these attorneys
are each capped at providing only 10 hours of mentoring per month, and the resource
counsel attorneys do not have authority to require any mentee to cooperate.

Chapter III (p. 36 to 62) assesses how and when in the criminal justice process
defendants are informed about their right to counsel, how they are approved or
denied for MCILS services, and when attorneys are appointed to represent indigent
defendants. After a description of the criminal process in Maine, Chapter III makes
four findings:

Finding 2: Although the courts’ advice of rights video has many admirable
qualities, few courts follow up with a colloquy to ensure that indigent defendants
saw the video and comprehend their rights before waiving counsel. Some
prosecutors in some jurisdictions engage in plea discussions with uncounseled
defendants, and some courts actively encourage such negotiations. These practices
result in actual denial of counsel.

.In every courtroom observed in all of the sample counties, the same video is played
before the judge is on bench enumerating defendants’ rights. No one ensures that
defendants have watched the video, understand the language spoken in the video, or
have the mental capacity to understand the video, and it is often the case that tardy
defendants enter without ever seeing the video at all.

Moreover, under U.S. Supreme Court case law a plea negotiation is a critical stage

of the case, meaning the negotiation cannot happen unless counsel is present or

the defendant’s right to counsel has been knowingly, voluntarily, and intelligently
waived. Despite this, throughout the sample counties, prosecutors talk to uncounseled
defendants to negotiate guilty pleas. This was most prevalent in the south where larger
court populations, and not enough lawyers of the day, exacerbate the problems.

Finding 3: Oversight of financial screeners by MCILS creates the appearance of
a conflict of interest with its duty to provide zealous representation to indigent
defendants.

MCILS employs eight people to conduct financial screening of defendants who
request appointment of counsel. Indigent defense systems must require their
participating attorneys to adhere to their ethical duty to zealously defend in the stated
interests of the client, including advocating against the imposition of fines, fees, and
other assessments. MCILS cannot assure that appointed attorneys fight against the
imposition on indigent defendants of fees related to the cost of the defense, while
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MCILS is simultaneously tasked with trying to collect fees assessed for the cost of
representation.

A situation in Cumberland County transformed this appearance of a conflict of interest
by MCILS into an actual conflict of interest. A statewide hiring freeze left vacant the
MCILS financial screener position that covered Cumberland County. At the time of
our site visit, the MCILS lawyers for the day were signing as notaries the financial
affidavits of the defendants they advise and represent, which are then submitted to the
court. This process places the lawyer in the position of a potential witness against the
client, in the event the affidavit is challenged. Finally, conflict of interest concerns
aside, having lawyers perform at $60/hour a service that is normally performed by a
financial screener paid $12.75/hour is simply not cost efficient governance.

Finding 4: MCILS’ “lawyer of the day” system primarily serves the need to

move court dockets, while resulting in a lack of continuous representation to the
detriment of defendants. There is often a critical gap in representation while a
substantive lawyer is identified and appointed. Additionally, the lawyer of the day
practices under the Somerset contract result in a direct conflict of interest.

MCILS provides for a “lawyer of the day™ to appear at 48-hour hearings for in custody
defendants and at initial appearance for out of custody defendants. The number of
lawyers serving as lawyer for the day is generally insufficient to even meet with,
much less actually provide representation to, the number of defendants scheduled on
each day’s docket. For example, on an average day in Cumberland County’s Portland
District Court there are two lawyers for the day to handle 80 defendants.

The lawyer for the day system provides limited representation because it is only “for
the day,” not for the case. In most instances the “lawyer of the day” does not continue
with the case. Instead, courts make a formal appointment off of a roster of MCILS
approved lawyers. Some judges like to select the individual attorney to appoint in

a given case, some leave it to their clerks to do after the hearing, and some use a
rotational system where the next attorney on the list is appointed. However, a gap in
representation occurs when those appointments are delayed.

The lawyer of the day program in Somerset County produces a direct conflict of
interest. The contract attorneys can be hired by non-indigent defendant who appear

in court while the contract attorneys are serving as lawyer for the day. That is, the
attorney could reject a defendant for appointed counsel and then accept the case as a
private retainer. This central role of the contract attorneys in meeting as lawyer for
the day every person who is hailed into court creates a monopoly of sorts, as attorneys
outside of Somerset County said they are effectively prevented from establishing a
practice in Somerset County. That is, the contract attorneys keep not only all the

























































































































































































































































































































































