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STATE OF MAINE SUPERIOR COURT
CUMBERLAND, ss. CIVIL ACTION
DOCKET NO. CV-16-471
CAROL A. KENNELLY, )
)
Plaintiff )
) ORDER ON PLAINTIFF’S MOTION
v. ) TO COMPEL PRODUCTION QE,
| ) DISCOVERY P o F’Q:‘Zj‘“ﬁw
MID COAST HOSPITAL, ) i
) o7 12 20
Defendant. )

Before the Court is Plaintiff’s motion to compel production of operative notes from third-
party patients’ medical records, a physician’s personnel file, and materials reflecting the
physician’s training and continuing medical education.! For the following reasons, Plaintiff’s

motion is granted.

I. Background
On January 31, 2018, Plaintiff filed in this Court a Complaint for medical negligence. The

Complaint alleges that on September 2, 2015, Dr. Mia Marietta, an agent or employee of Defendant
Mid Coast Hospital, performed on Plaintiff a laparoscopic cholecystectomy (“lap chole™) during
which Dr. Marietta erroneously transected Plaintiff’s commion hepatic duct and common bile duct,
necessitating biliary reconstruction surgery to repair.

According to Plaintiff’s motion to compel, Defendant’s expert, Dr. David Schwaitzberg,
testified at his deposition that the “critical view of safety” (“CVS”) approach is the safest way to
perform a lap chole and is the standard of care in major cities, but that “a surgeon in Maine is
within the standard of care as iong as they use an approach that they feel comfortable with.” (PL.’s

Mot. Compel 2.)? At her deposition, Dr. Marietta testified that she adhered to her safety precautions

! Plaintiff also requested audit trail materials, but as noted by Defendant, these materials have already been produced.
(See Def.’s Opp’n to Mot. Compel Ex. C.)
2 Plaintiff did not attach Dr. Schwaitzberg’s deposition to her motion.
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in performing a lap chole, but that she does not label her process “CVS” because that term is
nonspecific and non-descriptive. (Marietta Depo. 130:5-19, 150:14-15.) Plaintiff argues the
requested operative notes, training documents, and continuing medical education materials are
relevant to establish whether Dr. Marietta indeed used her usual process in performing Plaintiff’s
surgery and whether that process satisfies the applicable standard of care. Plaintiff further argues
that because Dr. Marietta no longer works for Mid Coast Hospital, her personnel file may contain
information relevant to Plaintiff’s negligence claim.

II. Standard of Review

In accordance with M.R. Civ. P. 26(b), “Unless otherwise limited by order of the court ...
parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject
matter involved in the pending action....” Liberal discovery is a procedural mechanism utilized
“to eliminate the sporting theory of justice and to enforce full disclosure between the parties.”
Pinkham v. DOT, 2016 ME 74, ] 12, 139 A.3d 904 (quotation marks omitted).

III. Discussion

Defendant generally resists production on the grounds that the information sought by

Plaintiff is irrelevant and is shielded from discovery by privilege and a number of privacy laws.
A. Operative Notes

The first request to which Defendant objects is a request to produce, with names and
identifying information redacted, the operative notes for the 25 lap choles performed by Dr.
Marietta prior to Plaintiff’s lap chole and the 25 lap choles performed by Dr. Marietta after
Plaintiff’s lap chole. (P1.’s Mot. Compel Ex. 1.)

1. Privacy

20f13
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Defendant argues the operative notes are not discoverable due to a number of privacy
considerations. It contends that (1) state and federal statutes protect the confidentiality of these
records, and (2) these records are privileged and not subject to disclosure by any exception or
waiver. This issue recently came before the Superior Court and the Law Court. The Superior Court
(Penobscot County, Murray, A., J.) granted the motion to compel in conjunction with a protective
order requiring extensive redaction of the requested records. McCain v. Vanadia, PENSC-CV-
2016-117 (Me. Super. Ct., Pensobscot Cty., Aug. 7,2017). On appeal, the Law Court did not reach
the merits, but Justice Alexander issued a dissenting opinion, contending the Court should reach
the merits and should vacate the Superior Court’s order for many of the reasons now argued in
Defendant’s opposition. See McCain v. Vanadia, 2018 ME 118,919, _ A.3d __ (Alexander, J.,
dissenting).

a. Confidentiality. The Maine Health Security Act (MHSA) provides: “An individual’s
health care information is confidential and may not be disclosed other than to the individual by the
health care practitioner or facility” other than as provided by certain exceptions not relevant here.
22 ML.R.S. § 1711-C(2). Plaintiff contends that under the MHSA, the definition of “health care
information” applies only to “information that directly identifies the individual,” and thus the
statute does not apply to records in which identifying information is redacted. Id. § 1711-C(1)(E).

Pursuant to the statute, the Maine Health Data Organization (MHDO) has adopted rules to
define “health care information that directly identifies an individual,” which includes 25 categories
of identifying information. See id ; 90-590 C.M.R. ch. 125, § 3 (2009). At minimum, all of this
information would have to be redacted from each patient’s medical record prior to disclosure in
order to avoid violation of the MHSA. The MHDO’s list is not exclusive, and as noted by Justice

Alexander in his dissenting opinion in McCain, redaction of all identifying information may be
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difficult to ensure because “[a]s the treatment at issue necessarily would be identified in any
records reviewed and provided, the likelihood of actual confidentiality of identification of patients,
at least in smaller Maine communities where only a few treatments may be provided a year, would
be uncertain.” McCain, 2018 ME 118,27,  A.3d __ (Alexander, J., dissenting).

Nonetheless, in theory, if all “information that directly identifies an individual” were
redacted, these records would be removed from the purview of the MHSA. Furthermore,. the
MHSA permits disclosure of health care information “[a]s directed by order of a court....” 22
M.R.S. § 1711-C(6)(F-1).

Defendants also seek protection in the federal Health Insurance Portability and
Accountability Act (HIPAA). HIPAA generally protects from disclosure “individually identifiable
health information,” the definition of which includes information “[t]hat identifies the individual;
or [wlith respect to which there is a reasonable basis to believe the information can be used to
identify the individual.” 45 C.F.R. § 160.103. As with the MHSA, redaction of information that
identifies or reasonably could be used to identify an individual would remove the information from
HIPAA protection. HIPAA also permits disclosure of even protected health information “[i]n
response to an order of a court ... provided that the covered entity discloses only the protected
health information expressly authorized by such order.” 45 C.F.R. § 164.512(e)(1).

While state and federal law treat medical records as sensitive information worthy of
protection from disclosure in many circumstances, neither the MHSA nor HIPAA absolutely bars
the disclosure of medical records. With substantial redaction of information, the records requested
in this case would be removed from statutory protection altogether. Even without redaction, both

the MHSA and HIPAA permit disclosure of health care information as directed by a court order.
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The Court concludes records redacted pursuant to the same provisions outlined in the Superior
Court’s order in McCain would not be protected from disclosure by the MHSA or HIPAA.

b. Privilege. The issue of privilege presents a closer question. Defendants argue the
requested records are privileged pursuant to M.R. Evid. 503, the physician-patient privilege, which

provides:

A patient has a privilege to refuse to disclose, and to prevent any other person from

disclosing, confidential communications made for the purpose of diagnosing or

treating the patient’s physical ... condition, ... between the patient and [t]he

patient’s health care professional.... There is a presumption that the person who

was the health care ... professional at the time of the communication in question

has authority to claim the privilege on behalf of the patient.
M.R. Evid. 503(b), (d)(2). Rule 503(e) contains exceptions which are not applicable here, but
unlike the MHSA and HIPAA, the privilege contains no exception for court-ordered disclosure of
privileged information.®

In McCain, the Superior Court determined that properly redacted records are not protected
by the privilege. McCain, PENSC-CV-2016-117 (Me. Super. Ct., Pensobscot Cty, Aug. 7, 2017).
However, Justice Alexander disagreed with the Superior Court and opined that even redacted
records would be privileged. McCain, 2018 ME at ]32-33, _ A.3d__(Alexander, J., dissenting).

Courts around the country have split on whether or not medical records are protected from
disclosure due to privilege. Compare Wipf v. Altstiel, 2016 SD 97, § 10, 888 N.W.2d 790
(“anonymous, nonidentifying information is not protected by the physician-patient privilege
because there is no patient once the information is redacted;” recognizing other courts are almost

unanimous in this position), Snibbe v. Superior Court, 224 Cal. App. 4th 184, 194 (2014) (refusing

to recognize a “blanket prohibition against disclosure of redacted patient medical records” and

3 See Advisers’ Note to former M.R. Evid. 503 (1976) (recognizing Rule 503 represents a departure from the former
statutory privilege, 32 M.R.S. § 3295, which required disclosure of patient-physician communications pursuant to a
court order).

50f13

009



.
.

determining privilege does not apply to deidentified postoperative orders) and Staley v. Jolles,
2010 UT 19, § 25, 230 P.3d 1007 (“Where redaction of personal information will prevent
identification of the patient connected to the medical information, the redacted information is not
subject to” the physician-patient privilege), with Roe v. Planned Parenthood Southwest Ohio
Region, 2009-Ohio-2973, § 49, 912 N.E.2d 61 (rejecting argument that redaction eliminates
privilege because “[r]edaction of personal information ... does not divest the privileged status of
confidential records. Redaction is merely a tool that a court may use to safeguard the personal,
identifying information within confidential records that have become subject to disclosure either
by waiver or by an exception™) and Parker v. Central Du Page Hosp., 105 I1l. App. 3d 850, 855,
435N.E.2d 140 (1982) (“As the patients disclosed this information with an expectation of privacy,
their rights to confidentiality should be protected.”).

Although the Utah Supreme Court permitted disclosure, it acknowledged that “an
underlying premise to upholding redaction and limited review is that patient identification will be
impossible. Whether and under what circumstances redaction can make good on its promise of
anonymity depends on the circumstances of each case.” Staléy, 2010 UT at § 23. This echoes
Justice Alexander’s concern that, particularly in rural Maine, even minimal information such as
the type of procedure and the date of surgery could provide sufficient information to identify a
particular patient.*

While not unanimous, the majority of courts that have considered this issue have concluded
that records redacted of identifying information are not privileged. The Court recognizes that

privilege, unlike the privacy statutes, has no bright line exception that would apply to the

4 Indeed, Dr. Marietta testified that she performs between 100 and 150 lap choles per year (Marietta Depo. 24:22-25),
which is, on average, fewer than one per day.
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information sought in this case, and Justice Alexander’s concerns about the ability to identify
patients in rural communities based on minimal information are not unwarranted. Yet even South
Dakota, a state with many rural localities, applies the majority rule that redacted records are not
privileged. See Wipf, 2016 SD 97, § 10, 888 N.W.2d 790. Following the Penobscot County
Superior Court and the majority of courts around the country that have considered this issue, and
in the absence of mandatory authority to the contrary from the Law Court, this Court will apply
the majority rule and that medical records fully redacted of identifying information are not
protected by the physician-patient privilege.
2. Relevance

Defendant further argues production of the operative reports should not be compelled
because medical records of patients who are not parties to the lawsuit are irrelevant to this case.
Plaintiff contends that because Defendant’s expert, Dr. David Schwaitzberg, testified that “a
surgeon in Maine is within the standard of care as long as they use an approach that they feel
comfortable with,” (PL.’s Mot. Compel 2), other patients’ records are relevant to determine whether
the procedure Dr. Marietta used in Plaintiff’s surgery is consistent with her standard practice for
performing gallbladder surgeries. Plaintiff alternatively contends these records could verify Dr.
Marietta’s testimony that her standard practice is not to use the CVS approach, which Dr.
Schwaitzberg opined is the safest way to perform a lap chole and is the standard of care in major
cities.

Plaintiff summarizes her relevance argument as such: “Dr. Marietta’s operative reports
may in fact confirm that her standard practice is to always use the ‘Mia Marietta’ approach to
removing gallbladders. Conversely, her operative reports may demonstrate that she used the CVS

approach in her other gallbladder removal surgeries, but failed to use that approach during Carol’s
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surgery.” (P1.’s Mot. Compel 8.) If she always uses the “Mia Marietta” approach, arguably she did
not breach the standard of care as defined by Dr. Schwaitzberg for a surgeon in Maine because
that is apparently “an approach that [she] feel[s] comfortable with.” However, if she uses the CVS
approach in her other surgeries, but failed to do so in Plaintiff’s surgery, then the CVS is
presumably the approach she feels comfortable with, and she breached the standard of care by
deviating from that practice.’

Defendant’s counterarguments to relevance are not compelling. It first argues that non-
party patient records have no bearing on the care provided to Plaintiff. Plaintiff’s position,
however, is that, in particular because Dr. Marietta testified that she did not use the CVS procedure,
other patients’ records would demonstrate whether she indeed has a method of her own that she
regularly uses, or whether she usually uses CVS but did not do so in Plaintiff’s smgefy.
Defendant’s second argument is that Dr. Marietta’s testimony makes it clear that Plaintiff’s records
fully describe the steps she took during the surgery. Again, though, Plaintiff’s question is not what
Dr. Marietta did during this surgery, but whether it was consistent with her usual practice in lap
chole surgeries. That information cannot be gleaned from Plaintiff’s records. More than a mere
fishing expedition for irrelevant surgical errors in other surgeries, Plaintiff seeks this information
to better establish what procedures would be consistent with the applicable standard of care and
whether the procedure Dr. Marietta used in Plaintiff’s surgery breached that standard.

The Court cautions that third-party patients’ medical records will not always be relevant in
a medical negligence case. Here, because the standard relied upon by the parties requires some

assessment of the physician’s usual practice, the procedure the physician has used in other

5 Unfortunately, the standard suggested by Dr. Schwaitzberg for surgeons in Maine is inexact and difficult to apply
for purposes of determining whether Dr. Marietta breached the standard of care, as well as the extent to which other
patients’ records would be relevant to determining whether she breached the standard of care.
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surgeries has some tendency to make it more or less probable that she breached the standard of
care in this case. See M.R. Evid. 401(a). The Court concludes the requested operative reports are
relevant to Plaintiff’s claim.

3. Burden

Finally, Defendant argues that production of the requested materials will be unduly
burdensome, due both to administrative burdens and to the possibility that production of these
records will “undermine the trust and confidence of patients who will surely question whether their
sensitive medical information is truly protected by Mid Coast.” (Def.’s Opp’n to Mot. Compel 7.)
To reduce the burden on Defendant, Plaintiff reduced its request from 100 operative reports to 50
operative reports. The Court is satisfied that redaction and production of the requested records will
not be unduly burdensome in this case.

B. Personnel File

Plaintiff’s second contested request is for “[t]he complete personnel file for Mia Marietta,
M.D. including but not limited to all documents relating to application, hiring, employee benefits,
job description, employee reviews.” (PL’s Mot. Compel Ex. 1.) Defendant argues that Dr.
Marietta’s personnel file is protected pursuant to 26 M.R.S. § 631, which grants an employee the
right to review her personnel file and states: “Records in a personnel file may be maintained in any
form including paper, microfiche or electronic form. The employer shall take adequate steps to
ensure the integrity and confidentiality of these records.” However, confidentiality of reco.rd's is
not a bar to discovery; rather, discovery is constrained by principles of privilege and relevance.
See MLR. Civ. P. 26(b)(1); Pinkham, 2016 ME 74, 9 12-13, 139 A.3d 904.

Defendant cites Burnett v. Ocean Props., No. 2:16-cv-00359-JAW, 2017 U.S. Dist. LEXIS

119 (D. Me. July 31, 2017), for the proposition that Plaintiff should request these materials from
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Dr. Marietta, not from her former employer. However, in Burnett, the defendant requested records
from the plaintiff’s current employer. Id. at *5. The Court, citing potential difficulties that could
result from subpoenaing records from a litigant’s current employer, quashed the subpoena, noting
the defendants had not attempted to use other means to discover the plaintiff’s personnel file.b Id.
Because Plaintiff requests records from Dr. Marietta’s former employer, which is a party to the
litigation, the concerns raised in Burnett are not present here.

Defendant next argues that certain information in the personnel file is privileged. Pursuant
to 24 MLR.S. § 2510-A, “professional competence review records are privileged and confidential
and are not subject to discovery ... and are not admissible as evidence in any civil, judicial or
administrative proceeding.” Similarly, records pertaining to sentinel events are “confidential and
privileged information” and are not “[s]ubject to discovery ... or [a]dmissible as evidence in any
civil, criminal, judicial or administrative proceeding.” 22 M.R.S. §8754(3). To the extent Dr.
Marietta’s personnel file contains professional competence review records or records pertaining to
sentinel events, those records are privileged and are not discoverable. Nonetheless, rather than
withholding Dr. Marietta’s entire personnel file, Defendant may claim the privilege in accordance
with M.R. Civ. P. 26(b)(5)(A), while producing all non-privileged information in the file.

As to relevance, Defendant argues “[t]he fact that Dr. Marietta is no longer employed by
the hospital is irrelevant to the care provided to the Plaintiff during the time period in question
when she was a hospital employee.” (Def.’s Opp’n to Mot. Compel 8.) To the contrary, it seems
the fact that Dr. Marietta is no longer employed by the hospital is particularly relevant to Plaintiff’s
claim; as Plaintiff argues, if Dr. Marietta was negligent in her treatment of Plaintiff, that negligence

may have led to the termination of her employment. (Pl.’s Mot. Compel 8-9.) Given the broad

6 Ultimately, the Court ordered the plaintiff himself to produce his personnel file, subject to a confidentiality order.
Id at *13.
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scope of discovery, this request is “reasonably calculated to lead to the discovery of admissible
evidence,” and these documents are relevant. M.R. Civ. P. 26(b)(1).

C. Training and Continuing Medical Education Materials

The final requests under consideration are for “[a]ll documents in your possession, custody,
or control relating to the training and/or continuing medical education of Mia Marietta, M.D.” and
“[a]lny and all documents submitted by Mia Marietta, M.D. to Mid Coast Hospital showing
continuing education credits eamned between 2011 and 2015.” (Pl’s Mot. Compel Ex. 1.)
Defendant objects to the disclosure of this information, arguing that because Defendant obtains
these documents from its physicians as part of the confidential privileges and credentialing
process, the documents are privileged and confidential professional competence review records.
See 24 MLR.S. §§ 2502(9), 2510-A.

A document’s use during the credentialing process is not determinative of its privileged
status. To the extent these materials were “created for purposes other than professional competence
review activity” and are “available from a source other than a professional competence
committee,” they are not professional competence review records and are therefore not privileged
as such. 24 ML.R.S. § 2502(8). In the unlikely event that any of Dr. Marietta’s training records and
continuing medical education materials do fall within the definition of professional competence
review records, Defendant may claim privilege pursuant to M.R. Civ. P. 26(b)(5)(A).

Defendant also argues these records are irrelevant because there is no allegation that Dr.
Marietta was not a properly trained physician. Plaintiff counters that Dr. Marietta’s training goes
to the standard of care because Dr. Schwaitzberg’s testimony regarding the applicable standard of
care in this case is based on the assumption that Dr. Marietta lacked knowledge of and training in

the CVS approach. If Dr. Marietta was in fact trained in the CVS approach, she may have breached
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the standard of care by choosing not to use this approach. As with the personnel file, given the
broad scope of discovery, these documents are relevant.
IV. Conclusion

Based on the foregoing, Plaintiff’s motion to compel is GRANTED. Defendant is hereby
ORDERED to produce redacted operative notes of the 25 laparoscopic cholecystectomies
performed by Dr. Marietta before she performed the surgery on Plaintiff and the 25 lap‘aroscopic
cholecystectomies performed by Dr. Marietta after she performed the surgery on Plaintiff. Each
redacted record shall include only the year of the surgery, the name of the surgeon (Dr. Marietta),
the name of the procedure, and a portion of the section labeled “operative procedure” (i.e., all
information other than the year, the name of the surgeon, the name of the procedure, and a portion
of the “operative procedure” section will be redacted). The “operative procedure” section shall be
provided only to the point in the surgery where the gallbladder was removed. To the extent there
is any identifying information (e.g , name, date of birth, age, sex, race) in the “operative procedure”
section, such information shall also be redacted. The Court is satisfied that these significantly
redacted records will not identify any noﬁ-parties and that their identification will not be able to
be discerned from the records or otherwise.

Defendant is further ORDERED to produce Dr. Marietta’s personnel file, training
materials, and continuing medical education materials.

It is ORDERED that éll records produced pursuant to this Order shall be used by Plaintiff
solely for the purpose of prosecuting her claim before the court. Plaintiff’s counsel shall not
attempt to identify persons whose identities have been redacted and shall not provide copies of the

records to anyone, other than expert witnesses in the case. Any expert witness shall be required to
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not share the copies with anyone, to use such copies only for the purpose of this case, and to return
the copies to Plaintiff’s counsel at the end of the case.
The Clerk is directed to incorporate this Order into the docket by reference pursuant to

M.R. Civ. P. 79(a).

Dated: /0'/“‘,/(

. Walker, Justice
Maine Superior Court

Entered on the Docket: |0 ‘ 15 ’ )% \

\

13 0f 13

017



STATE OF MAINE SUPERIOR COURT

CUMBERLAND, SS. CIVIL ACTION
DOCKET NO.: CV-16-471

CAROL A. KENNELLY

Plaintiff
COMPLAINT
\Z

MID COAST HOSPITAL

Defendant

L R R TR TR SR R

Carol A. Kennelly, by and through counsel, complains against Defendant Mid Coast

Hospital as follows:
PARTIES

1. Carol Kennelly (“Carol”) is a resident of Brunswick, County of Cumberland,

State of Maine.

2. Defendant Mid Coast Hospital (“Mid Coast Hospital”) is a Maine corporation
which operates a general hospital in Brunswick, County of Cumberland, State of Maine.

3. Mia Marietta, M.D. is a physician licensed to practice in the State of Maine, with
a specialty in general surgery.

4, At all times material to this Complaint, Dr. Marietta was an agent and/or

employee of Mid Coast Hospital.

5. At all times material to this Complaint, Dr. Marietta was acting within the course

and scope of her employment at Mid Coast Hospital.
FACTS
6. On August 31, 2015, Ms. Kennelly saw her primary care provider for a complaint

of stomach pain and nausea. Carol’s primary care provider ordered an abdominal ultrasound.
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7. The abdominal ultrasound showed a large stone lodged in the neck of the

gallbladder.
8. Ira Bird, M.D. at Mid Coast Medical Group-Surgical Care saw Carol on

September 1, 2015 for a surgical consultation. Dr. Bird recommended laparoscopic
cholecystectomy. Dr. Bird scheduled the surgery with Dr. Marietta, because Dr. Marietta had
operating room time available the following day.

9. On September 2, 2015, Dr. Marietta attempted Carol’s laparoscopic
cholecystectomy.

10.  During the surgery, Dr. Marietta misidentified Carol’s biliary anatomy and
incorrectly cut through Carol’s common hepatic duct and common bile duct.

11.  On September 6, 2015, Dr. Marietta discharged Carol home with a bile leak. Dr.
Marietta referred Carol to Douglas Howell, M.D. at Maine Medical Partners for an endoscopic
retrograd.e cholangiopancreatography (“ERCP”).

12.  On September 8, 2015, Carol saw Dr. Howell and underwent an ERCP. The
ERCP demonstrated a severe bile duct injury.

13. On September 12, 2015, Lisa Rutstein, M.D. performed an ‘exploratory
laparotomy in which she found that Dr. Marietta had transected the common hepatic duct and
common bile duct. She repaired Carol’s biliary system by performing a Roux-en-Y retrocolic
hepaticojejunostomy.

14.  Carol remained an inpatient at Maine Medical Center until September 19, 2015,

15. Carol has had a complicated course following biliary reconstruction surgery. She
required both in-house nursiﬁg services and hospital-based wound care services. She suffered

from cellulitis of the abdominal wall, which required several rounds of antibiotics. On

019



November 23, 2016, she required surgery for an incarcerated ventral hernia. In the spring of
2017, she developed a seroma in her abdominal cavity, which had to be drained by Dr. Rutstein
on May 21, 2017.
COUNT I: MEDICAL NEGLIGENCE
16.  Plaintiff repeats and realleges the allegations of Paragraphs 1 through 15 as if

fully set forth herein.

17. Mid Coast Hospital, acting by and through its agents, owed a duty of care to

Carol.
18.  Mid Coast Hospital, acting by and through its agents, breached the duty of care
for reasons including, but not limited to the following:

a. Failing to take the time to reasonably review the pre-operative imaging reports
and to develop a reasonable surgical plan based upon all available information;

b. Using sub-standard operative techniques;
c. Failing to attempt to obtain the critical view of safety;

d. Proceeding with an operation without the ability to appropriately visualize the
critical structures;

e. Failing to adequately identify the critical anatomy; and

f. Failing to perform an intraoperative cholangiogram, convert to an open procedure,
or take other measures to identify the critical anatomy.

19.  As a direct and proximate result of Mid Coast Hospital’s negligence as set forth
above, Carol suffered severe and permanent personal injuries, including but not limited to

injuries to her biliary system.,

20.  As a direct and proximate result of Mid Coast Hospital’s negligence, Carol was
damaged. The elements of her damage include extraordinary medical expenses, pain and

suffering, loss of enjoyment of life, and permanent impairment.
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21.  Mid Coast Hospital is vicariously liable for the acts and omissions of its
employees and agents, including, without limitation, the acts and omissions of Dr. Marietta.
WHEREFORE, Plaintiff Carol Kennelly demands judgment against Defendant Mid

Coast Hospital in an amount reasonably sufficient to compensate her for her damages, together

with interest and costs.

January 29, 2018 o

Travis M. Brennan, Esq.
Maine Bar No. 4525

Julian L. Sweet, Esq.
Maine Bar No. 2395
Berman & Simmons, P.A.
P.O. Box 961

Lewiston, ME 04243-0961
(207) 784-3576

Attorney for Plaintiff
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LAMBERT COFFIN

BERMAN&
SIMMONS

TRIAL ATTORNEYS JUN 14 2018

Travis M. Brennan RECEIVED
(207) 784-3576
tbrennan@bermansimmons.com

June 12,2018

Julie Howard

Clerk of Court

Cumberland County Superior Court
P.O. Box 412

Portland, ME 04112

Re:  Carol (Arsenault) Kennelly v. Mid Coast Hospital
Docket No.: CV-16-471
Our File No.: 26762-01

Dear Julie;

Pursuant to M.R. Civ. P. 26(g), I am writing to request a hearing with the Court to resolve a
discovery dispute involving the Defendant’s Responses to Request for Production. The
Defendant has refused to produce any responsive documents related to the requests below.

I.  Dr. Marietta’s Operative Notes

In Request for Production numbers 1 and 2, Plaintiff requested that Defendant produce operative
notes for fifty laparoscopic cholecystectomies that Dr. Marietta performed prior to Plaintiff’s
surgery on September 2, 2015 and operative notes for fifty laparoscopic cholecystectomies that
Dr. Marietta performed after Plaintiff’s surgery:

129 Lisbon Street, PO. BQX 961, Lewiston, Maine 04243-0961 800 244 3576 | 207 784 7699 F
PORTLAND LEWISTON motz bermansimmons.com



Julie Howard
June 12, 2018
Page 2

1. The eperative notes for the fifty {50) laparescop.c cholecyszectomies that Dr.
Marieita performec prior to Caral Kennely's laparoscopic cholecystectomy on September
2, 2015 with the names and identifying information for the individual pateuls redacted to
preserve patient confidentiality.

OBJECTION: In additivo lo the general o3jections set forth above, Defendant
ebjects to thisrequest to the extent it seeks infarmarion or docaiments which are
confidzntial including, but not limited to, information or material protected by the Maine
Health Security Act, 32 MLK.5.A. § 3296, HIPAA, or ary other applicatle privilege or
doctrine. Defendant further objects o this request because it is over braad, unduly
burdenseme, and secks information not reasorably zalculated to Jead to the discovery of
admissib e evidence,

2. “he operative nctes for the fifty (50) lapzroscopis choleeystectomies that Dr,
Marietta performed after Carol Kennelly's laparoscopic cholecystectomy on September 2,
2015 with the sames and identifying information for the ind:vidual patients recactec to

preserve palient vonficentiality

OBJECTION:  1a addition o the general objections set forth ahove, Defendant
objects to this request to the extent it secks information or decuments which are
confidential including, but not limited to, information or material protected by the Maina
Health Security Act, 32 MRS A.§ 3296, HIPAA, or any other applicable privilege or
doctrine. Defendant further objects W ads request becaase (L is aver broad, undily
burdensome, and seeks information not reasonahly calculated to lead to the discovery of
admiss.ble evicence.
Plaintiff is willing to narrow this request to twenty-five operative notes before her surgery on
September 2, 2015 and twenty-five operatives notes after her surgery.

II.  Dr. Marietta’s Personnel File

Plaintiff requested Dr. Marietta’s personnel file.
5. The complete personnel file for Mia Marfetta, M.D. including but not limited
to all documents relating to application, hiring, employee benelits, jub description,
emplovee reviews,

OBJECTION: In addition to the gencral objections set forth above, Defendant
objects 10 the extent that this request secks documents which are confidential and
protected by statute or third party privacy rights, including, but not limited to the Maine
Health Security Act, the Health Care Quality Improvement Act of 1986 and 26 MRSA. §
631. Defendant further objects to this request because it is vague, over broad both
temporally and in scope, and seeks personal and commercially sensitive, confidential and
proprictary information not reasonably calculated to lead to the discovery of admissible

evidence,
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Julie Howard
June 12, 2018
Page 3

III. Training & Continuing Education

Plaintiff requested documents related to Dr. Marietta’s training and continuing education.

7. All documents in your possession, custody, or control relating to the training
andfar continuing medical education of Mia Marietta, M.D.

RBIECTION: In addilion to the general objections set forth above, Defendant
phjects to this request on the grounds (hat itis overy broad, unduly burdensome, and not
reasanably calculated to lead to the discovery f admissible evidence. Further, Defendant
ohiccts to the extent that this request seeks documents which are confidential and
protected by statute or third party privacy rights, inchiding, but not limited to the Maine
Health Security Act, the Health Care Quality bmprovement Act of 1986 and 26 MRSA.§
631

8 Any and all docoments snbmitted by Mia Marietta, M., ta Mid Coast Hospital
showing continuing education credits earned between 2011 and 20715,

QBIECTION: Inaddition to the general ohjections sot forth above, Defendant
objects to this reguest on the grounds that itis averly broad, unduly hurdensome, and not
reasonably virlculated to lead to the discovery of admissible evidence. Further, Defendant
objects to the extent that this request secks documents which areconfidential and
protected by statute or third party privacy rights, including, but not Himited to the Maine
Health Security Act, the Health Care Quality Im provement Acl of 1986 and 26 MRS.A. &
631

IV. Audit Trail Materials

In Plaintiff’s Supplemental Request for Production of Documents, Plaintiff requested audit trail
materials from the Defendant.
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Julie Howard
June 12, 2018
Page 4

1 Any and all documents through the present that show an audit trail for the
electronic medical records, including, but not limited to, electronic medical records used in
the LOGICARE and/or PACS systems, created for Carol (Arsenault) Kenncily's care at Mid
Coast Hospital in September 2015. These records should include the date and time that
every entry was made, as well as the date and time of any edits. These records should
include the identity of the person making the entry, as well as the substance of each entry.

OBIECTIQN: Defendant objects to this request as audit trails are not part of the
medical records as they do not reflect any treatment rendered, and no health care
practitioner relicd on them to render care. Defendant further objects because audit
trails arc not designed nor created for any clinical purpose, but solely to facilitate
the discharge of obligations under the federal Privacy Rule. Audit trails are
configured to support compliance with federal privacy mandates and are not
intended for, nor used as a record of, patient care processes. The use of privacy
related logs which serve to identify the potential viewing of a patient’s health
information are rarely designed at the detail level, nor would they identity the
underlying processes of patient care in an organization. Seme EHR privacy logs may
g0 further to indicate whether a record was updated or a report printed, but those
kigh level activities would not provide details as to what was updated nor which
screen or field was read by a provider or other clinical or business user. Ag the audit
trail coes not readily distinguish between specific medical record access by
personnel angd events that register on the audit trail as a result of aggregate or
report tovel information, their probative value is de minimis, at best. Defendant
further objects because the audit trails themselves are unlikely to be admissible as
evidence at any hearing or trial. Further, insofar as audit trails reflect access Lo the
record by persans whose respornsibilities include professional competence roview
activities, including reviewing the quality and/or safety of medical care, they are
protected from discovery by 24 MRSA § 3510, 24 MRS.A. § 2510-A, 32 MRSA S
2599, and 32 M.R.S.A § 296, Likewise, insofar as audit trails reflect access ro the
EHR by risk management persannel, they reflect the Refendant's mental
impressions and activities in anticipation of litigation, and are therefore protected
bv the work product privilepe,

Defendant further objects because creating audit trails is generally a
burdensome and expensive process. The time burden, which inclhades human
resclicee and attorney time, combined with the associated expense that is required
to creake and then to review them to aveid the disclosure of privileged information,
substantially oulweighs whatever Hmited value those materials may contribute ta
the discovery process.

Plaintiff is willing to further limit this request to include just the audit materials that relate solely
to Dr. Marietta’s entries in Plaintiff’s medical record.

Pursuant to Rule 26(g), undersigned counsel and Defense counsel conferred in good faith to try
and resolve this discovery dispute. The Defendant stands by its objections and will not produce
any responsive documents.
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Julie Howard
June 12, 2018
Page 5

Undersigned counsel requests relief from this Court in the form of an Order requiring the
Defendant to produce responsive documents to these requests.

I request that this matter be considered at this Court’s earliest convenience.

Sincerely,

\/'\__—-

Travis M. Brennan
TMB/msh
cc: Carol A. Kennelly
Philip M. Coffin, III, Esq. v/

1482675.doc
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STATE OF MAINE SUPERIOR COURT

CUMBERLAND, SS. CIVIL ACTION
DOCKET NO.: CV-16-471

CAROL A. KENNELLY *
*
Plaintiff o
* PLAINTIFF’S MOTION TO COMPEL
V. * PRODUCTION OF DISCOVERY WITH
¥  INCORPORATED MEMORANDUM OF LAW
MID COAST HOSPITAL *
*
Defendant o
*
®
INTRODUCTION

This is a case, in which Mia Marietta, M.D., a surgeon and employee at Mid Coast
Hospital (“Mid Coast”), misidentified critical biliary anatomy during a gallbladder removal
surgery (laparoscopic cholecystectomy). Dr. Marietta’s error caused her to cut Carol Kennelly’s
(“Carol”’) common bile duct, which caused Carol to leak bile into her abdomen and required that
Carol undergo a complex surgery to repair her biliary system.

The main issue in this case is whether Dr. Marietta violated the standard of care during
Carol’s surgery. For well over a decade, there has been a consensus among general surgeons
about the safest way to remove a patient’s gallbladder. This approach, referred to as the “critical
view of safety” (“CVS”), requires a surgeon to clearly identify biliary anatomy before clipping
and cutting biliary anatomy. The CVS technique has been recommended by leading medical
societies; adopted by major medical textbooks, including the American College of Surgeons and

Sabiston; and promoted in peer reviewed publications as the safest technique to perform this

SUrgery.

027



There is no dispute in this case that Dr. Marietta failed to obtain the CVS before she
clipped and cut Carol’s biliary anatomy—both Dr. Marietta and Mid Coast concede this point.
Dr. Marietta testified that she has her own, “Mia Marietta,” approach to performing gallbladder
removal surgery, which satisfies the standard of care.

Mid Coast’s expert in this action, David Schwaitzberg, M.D, who teaches at the Jacobs
School of Medicine in Buffalo, New York, testified that he personally uses the CVS and that he
teaches all his residents and fellows to use CVS. He further testified that the CVS is the standard
of care for surgeons practicing in any major city, such as New York, Boston, or Chicago. Dr.
Schwaitzberg concedes that Dr. Marietta failed to obtain the CVS. He maintains, however, that a
surgeon in Maine is within the standard of care as long as they use an approach that they feel
comfortable with.

Plaintiff has propounded discovery requests regarding four separate topics that are
relevant to whether Dr. Marietta breached the standard of care and which are non-privileged: (1)
Dr. Marietta’s operative notes for non-party gallbladder removal surgeries, (2) Dr. Marietta’s
personnel file, (3) documents regarding Dr. Marietta’s training and continuing education, and (4)
an audit trail for Dr. Marietta’s entries in Carol’s electronic medical records. Mid Coast objected
to the production of any documents that are responsive to these requests.! Mid Coast, however,
has failed to raise any valid argument for withholding documents that are responsive to Carol’s
requests. In fact, controlling precedent in the Superior Court, Law Court decisions, and Maine’s
Rules of Civil Procedure governing discovery demonstrate that this Court should compel Mid

Coast to produce the requested documents.

I Carol’s document requests and Mid Coast’s objections are contained in Carol’s request for a hearing,
dated June 12, 2018, which is attached as Exhibit 1. After Carol’s request for a hearing, Mid Coast
submitted a letter to the Court that was originally sent to undersigned counsel related to Mid Coast’s

objections. Exhibit 2.
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ARGUMENT

L Dr. Marietta’s Operative Notes are Discoverable

Dr. Marietta testified that she does not use the critical view of safety approach.
Deposition Testimony (“Marietta Depo”) 130, 150-51. Instead, she has her standard practice—
the “Mia Marietta” way—for performing gallbladder removal surgery. Testimony from Pre-
Litigation Screening Panel (“Panel”) 57, attached excerpts at Exhibit 3; Marietta Depo 150-51,
attached excerpts at Exhibit 4. She testified that she followed this standard practice during
Carol’s surgery.

Carol requested redacted operative notes for the fifty gallbladder removal surgeries that
Dr. Marietta performed before and after Carol’s surgery on September 2, 2015. Carol agreed to
narrow this request to the twenty-five operative notes before her surgery and twenty-five after
her surgery.? These operative notes are necessary to assess whether the surgery that Dr. Marietta
describes in Carol’s operative note is consistent with her standard practice for performing
gallbladder removal surgery. Moreover, these operative notes are relevant to determining
whether Dr. Marietta has used the CVS in other gallbladder removal surgeries, something she

denies.

A. The Superior Court Recently Ordered Production of Operative Notes in a
Similar Case

The Superior Court recently ordered production of redacted operative reports in a similar
medical malpractice case involving gallbladder removal surgery. McCain v. Vanadia, PENSC-

CV-2016-117 (Me. Super. Ct., Pen, Cty, Aug. 7, 2017) (Murray, J.) (attached as Exhibit 5) In

2 Dr. Marietta testified that she performed upwards of 150 gallbladder removal surgeries in 2015.
Marietta Depo. 24-25.

3 This decision has been appealed to the Maine Supreme Court. Until they rule, this decision is still
recedential. See Bourgeois v. Great Northern Nekoosa Corp., 1999 ME 10, § 5, 722 A.2d 369, 371
p g
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that case, the surgeon failed to describe identifying the critical anatomy in his operative note.
The surgeon testified that he must have visualized the critical anatomy during the surgery at
issue in the case, because he had a standard practice of visualizing the critical anatomy. Justice
Murray concluded that without non-party operative reports, the plaintiff had little opportunity to
challenge the surgeon’s claim regarding his general habits during surgery and in drafting

operative reports. /d. at 4.

The Court ordered the hospital to produce operative notes for the fifteen gallbladder
removal surgeries the surgeon performed before the Plaintiff’s surgery and the fifteen after. The
Court ordered the Defendant to redact any identifying information so that only the year of the
surgery, the name of the surgeon, and the description of the procedure were produced. The

Court further ordered as follows:

The Court is fully satisfied that these very significantly redacted records will not
identify any non-parties and that their identification will not be able to be
discerned from the records or otherwise. It is further ordered that the redacted
copies be used by the plaintiff solely for the purpose of presenting her claim
before the Medical Malpractice Screening Panel or in connection with prosecuting
a claim before the court. Plaintiff’s counsel shall not attempt to identify the
persons whose identities have been redacted and shall not provide copies of the
redacted records to anyone, other than expert witnesses in the case. Any expert
witness shall be required to not share the redacted copies with anyone, to use such
copies only for the purpose of this case, and to return the copies to plaintiff’s
counsel at the end of the case.

Id. at 11. Plaintiff does not object to similar protective orders regarding the production of Dr.

Marietta’s operative notes.

(“[D]eliberate or solemn decision of a court, after argument on a question of law fairly arising in the
case, the disposition of which is necessary to the determination of the case, is an authority or binding
precedent in the same court and in other courts of equal or lower rank, in subsequent cases where the
very point is again in controversy.”) If the Law Court reaches a decision while this Motion is pending,

Plaintiff will notify the Court.
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B. The Non-Party Operative Reports Are Discoverable Because They Are Relevant
to Determining the Surgical Approach That Dr. Marietta Uses During
Gallbladder Removal Surgery

Parties in a civil action are entitled to discovery of information that is “reasonably

calculated to lead to the discovery of admissible evidence.” M.R. Civ. P. 26(b)(1). Plaintiff’s
central argument in this case is that Dr. Marietta failed to obtain the CVS before cutting Carol’s
biliary anatomy. Dr. Marietta testified that she did not generally follow the CVS technique;
instead opting for her own method she called “Mia Marietta’s critical view.” Panel 57. Carol is
entitled to discovery reasonably calculated to explore whether Dr. Marietta actually followed her
standard practice during Carol’s surgery. Carol’s request for redacted operative reports is
narrowly tailored to accomplish this purpose.

C. There Is No Legal Basis for Withholding the Operative Reports

Mid Coast claims that Carol’s request seeks material that is privileged and confidential.

As a threshold matter, all claims for confidentiality and/or privilege are designed to protect
patients from disclosure of their medical information, not to protect doctors from liability for
medical malpractice. Moreover, even if the medical records were not redacted, production of
otherwise confidential material, where relevant to a pending civil matter, is commonplace. See
Pinkham v. DOT, 2016 ME 74, § 12, 139 A.3d 904, 909. Courts have mechanisms for dealing
with this: redaction or a protective order.

Plaintiff’s document request eliminates any concern about disclosure of confidential

medical information, as the request is limited to portions of other operative reports redacted to
eliminate any patient-specific information. An appropriate protective order (to which Plaintiff

does not object) would further preserve such confidentiality. In short, there are multiple

031



protections easily put in place to prevent the dissemination of any other person’s confidential

medical information.

1. Neither State Nor Federal Statutes Pose Any Bar to the Production of Redacted
Medical Records

Maine statutory law poses no bar to the production of redacted operative notes, because
such records do not contain personal “health care information,” as that term is defined in 22
M.R.S.A. § 1711-C. Pursuant to 22 M.R.S.A. § 1711-C(1)(E), “health care information™ is
defined as “information that directly identifies the individual and that relates to an individual’s
physical, mental or behavioral condition, personal or family medical history or medical treatment
or the health care provided to that individual.” (emphasis added). If medical records do not
contain identifying information, they are not protected pursuant to 22 M.R.S.A. § 1711-C.

Even if, for the sake of argument, the Court concludes that redacted operative reports do
fall under the definition of “health care information,” the Legislature provides an exception that
allows the production of protected health care information in legal proceedings. A healthcare
practitioner may disclose healthcare information without authorization from the patient “[a]s
directed by order of a court or as authorized or required by statute.” 22 M.R.S.A. § 1711-C(6)(F-
1). Information may also be disclosed without authorization “[t]o attorneys for the health care
practitioner or facility that is disclosing the health care information or to a person as required in
the context of legal proceedings or in disclosure to a court or governmental entity, as determined
by the practitioner or facility to be required for the practitioner’s or facility’s own legal
representation.” 22 M.R.S.A. § 1711-C(6)(K).

Federal statutory law also poses no barriers. Pursuant to HIPAA regulations, protected

health information is defined as “individually identifiable health information” that is transmitted
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by electronic media, maintained in electronic media or transmitted to maintained in any other
form or medium. “Individually identifiable health information” is defined as information that:

(1) Is created or received by a health care provider, health plan, employer, or
health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or condition of
an individual; the provision of health care to an individual; or the past, present, or
future payment for the provision of health care to an individual; and

(i) That identifies the individual; or

(ii) With respect to which there is a reasonable basis to believe the
information can be used to identify the individual.

45 C.FR. § 160.103 (emphasis added). HIPAA has a built-in mechanism by which medical
providers can de-identify individually identifiable health information and thereby disclose
information. 45 C.F.R. § 164.514(a)-(b). Moreover, even if redacted medical records were
considered “individually identifiable health information,” HIPAA contains an exception for the
disclosure of health information in the course of legal proceedings. See 45 C.F.R. § 164.512 (e).

2. The Requested Records Are Not Privileged

There is likewise no privilege that shields otherwise relevant medical records from
production in a civil case alleging medical malpractice. While Rule 503(d) provides a doctor-
patient privilege, standing to assert this privilege belongs to the patient, not the doctor. The
Superior Court has dealt with this precise issue by ordering that the records be produced with the
name of the patient redacted. Balian v. Kamm, 1987 Me. Super. LEXIS 376 (granting
Defendant’s motion to compel production of records that contained patients’ names so long as
names were redacted from records).

In its May 17, 2018 letter to the Court, Mid Coast cited Bennett By and Through Bennett

v, Fieser, 152 FR.D 641 (D. Kan. 1994). In that case, the U.S. District Court in Kansas ordered
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production of non-party medical records. In its analysis, the court observed that the “vast
majority of states that have addressed this issue have held that non-party patient medical
records are discoverable and do not violate the physician-patient privilege where there are
adequate safeguards to protect the identity of the non-party patient.” Id. at 642 (emphasis
added).

This Court should order the production of Dr. Marietta’s operative reports, because these
reports are reasonably calculated to lead to the discovery of admissible evidence, and these
reports are not privileged. Dr. Marietta’s operative reports may in fact confirm that her standard
practice is to always use the “Mia Marietta” approach to removing gallbladders. Conversely, her
operative reports may demonstrate that she used the CVS approach in her other gallbladder
removal surgeries, but failed to use that approach during Carol’s surgery.

IL. Dr. Marietta’s Personnel File is Discoverable

When Dr. Marietta was deposed in this matter on April 25, 2017, she was employed at
Mid Coast. In June 2017, Dr. Marietta left her employment at Mid Coast Hospital. Panel 6. She
has worked as contractor for Advantage Wound Care, a company that provides personnel to
skilled nursing facilities, since September 2017. Panel 6-8. She no longer performs general
surgery under anesthesia. Panel 8.

A. The Documents in Dr. Marietta’s Personnel File Are Relevant

At the panel hearing, undersigned counsel asked Dr. Marietta, “Did your leaving [Mid
Coast] have anything to do with this case?” Dr Marietta replied, “No it did not.” ?anel 7.
Without the documents from Dr. Marietta’s personnel file, Plaintiff has no way to challenge Dr.

Marietta’s assertion. Moreover, to the extent records in her personnel file state that she was
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terminated for substandard or negligent care those documents are relevant to Carol’s claim and
may require additional discovery.

In a recent medical malpractice case in the United States District Court for the District of
Maine, the defendant nurse practitioner testified at deposition that she was no longer working at
the practice where the alleged malpractice occurred. She testified that her departure had nothing
to do with the actions described in the malpractice claim. Over the United States’ objection, the
U.S. District Court ordered the entire personnel file be produced for in camera review. Cummins
v. United States of America, Docket No. 17-CV-0119-DBH (Nivison, J.) (D. Me. Dec. 5,2017).
Attached as Exhibit 6. After reviewing the documents, Judge Nivison identified three
documents that contained “information potentially relevant” in the matter and ordered those
documents be produced. Id. One of the documents stated specifically that the nurse practitioner
was terminated due to her “negligent” treatment of the decedent.

As in the Cummins case, there may be documents in Dr. Marietta’s personnel file that are
admissible or “reasonably calculated to lead to the discovery of admissible evidence.” See M.R.
Civ. P. 26(b)(1).

B. None of the Maine Statutes Cited by Mid Coast Authorize Mid Coast to
Withhold Dr. Marietta’s Personnel File

Mid Coast’s argument that Maine law precludes the production of Dr. Marietta’s entire
personnel file is without merit. A close examination of each statute cited by Mid Coast
demonstrates that these statutes do not provide any justification for Mid Coast’s decision to
withhold every document in Dr. Marietta’s personnel file.

Mid Coast first cites 26 M.R.S.A § 631, the labor department’s statute that gives
employees the right to review their own personnel file. This statute does shield the production of

documents in a personnel file in a professional negligence civil suit. Section 631 merely states
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that an employer may maintain it’s employee’s personnel files on paper, microfiche, or
electronic form, but it must take adequate steps to ensure the integrity and confidentiality of the
files. 26 M.R.S.A § 631.

Mid Coast next argues that any medical records or references to medical information in
Dr. Marietta’s personnel file are non-discoverable because they are confidential. Claims of
confidentiality do not limit a party’s right to conduct discovery. Discovery is “constrained by
principles of relevance and privilege,” not confidentiality. Pinkham v. DOT, 2016 ME 74, § 12,
139 A.3d 904, 909 (“Whereas FOAA governs the disclosure of non-confidential public
information, discovery regards the disclosure of information—which may be confidential—
within the closed universe of litigation.”). Thus, the documents are discoverable if they are non-
privileged and relevant. If this Court is concerned that the requested documents are confidential,
there are well-established mechanisms to maintain confidentiality, including protective orders, in
camera review, and redaction of identifying information. Id., fn. 10.

Defendant argues that portions of Dr. Marietta’s personnel file may be privileged
pursuant to 24 M.R.S.A. § 2510-1A of the Maine Health Security Act if her personnel file
contains professional competence review records. This privilege, however, is limited to
professional competence review records, which are specifically defined as “the minutes, files,
notes, records, reports, statements, memoranda, data bases, proceedings, findings and work
product prepared at the request of or generated by a professional competence review committee
relating to professional competence review activity.” 24 M.R.S.A § 2502(8). The records are not
professional competence review records if they were created for a purpose other than
professional competence review activity and are available from a source other than a

professional competence committee. /d. The only way to determine whether any of the
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documents in the personnel file may fall into this narrow category of privileged material is
through the production of a detailed privilege log or through in camera review. Mid Coast
cannot simply rely on this blanket objection as a basis to withhold the entire personnel file.

Mid Coast also maintains that any written sentinel event reports in the personnel file are
privileged pursuant to 22 M.R.S.A § 8754. The privilege does not apply to: (1) [a]ny final
administrative action; (2) [iJnformation independently received pursuant to a 3" party complaint
investigation conducted pursuant to department rules; or (3) [i]nformation designated as
confidential under rules and laws of this State. 22 M.R.S.A § 8754(3)(E). The only way to
determine if any individual documents are privileged is through the production of a very detailed
privilege log or through in camera review.

III. Documents Related to Dr. Marietta’s Training and Continuing Education
Are Discoverable

Plaintiff requested all documents currently in Mid Coast’s possession, custody, or control
relating to the training and/or continuing education of Dr. Marietta, including all documents she
submitted to Mid Coast showing the continuing education credits she earned between 2011 and
2015.

Dr. Marietta’s training on the CVS is relevant to the issue of whether she should have
used the CVS in this case. Mid Coast’s expert, Dr. Schwaitzberg testified that Dr. Marietta did
not breach the standard of care even though she did not use the CVS approach, because many
doctors like Dr. Marietta do not know about the CVS and are not trained in this approach.
Therefore, Dr. Schwaitzberg’s opinion is reliant on Dr. Marietta’s lack of knowledge and
training.

If Mid Coast has documents related to Dr. Marietta’s training and education, those

documents are relevant to this claim. Without these documents, Plaintiff has no ability to
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challenge Dr. Marietta’s assertion that she was never trained on the CVS. If Dr. Marietta was
trained in this technique, but simply chose not to employ it during Carol’s surgery, that fact is

highly relevant.

A. No Maine Statute Justifies Withholding Documents Regarding Dr. Marietta’s
Training And Continuing Education

Mid Coast argues that any responsive documents they have related to Dr. Marietta’s
training and continuing education are privileged as professional competence review records. The
requested documents, however, are extremely unlikely to fall within the definition of
professional competence review records (see above discussion on page 10-11). 24 M.RS.A. §
2502(8). If the records were created for purposes other than professional competence review
activity and are available from a source other than the committee, they are not privileged records.
Id. Tf Mid Coast claims that any documents regarding Dr. Marietta’s education or training are
privileged, they are required to submit a detailed privilege log or produce the records for in
camera review.

Defendant Mid Coast also repeatedly claims that, because Dr. Marietta is not a named
party in the post-panel proceedings, they have no obligation to produce material that Dr. Marietta
could possibly produce. This argument is non-sensical. These requests were made to Mid Coast
regarding documents that may be in their possession. Whether or not Dr. Marietta may maintain
her own copies of particular documents is irrelevant to the analysis about whether the documents
are relevant and non-privileged.

IV.  Audit Trail Materials are Discoverable

Carol requested documents that show an audit trail for the electronic medical records
created for her care at Mid Coast in 2015. The requested records should show the date and time

that each entry was made, as well as the date and time of any edits. The requested records
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should include the identity of the person making the entry, as well as the substance of each entry.
Plaintiff has narrowed her request to the audit materials that relate only to Dr. Marietta’s entries
in Plaintiff’s medical record.

Any medical facility that uses electronic medical records must implement protocols for
creating audit trails to comply with HIPAA regulations. To ensure that patients’ personal health
records are secure and private, Mid Coast must have a system in place to perform an audit of
who has accessed which records. See 45 CFR. § 164.308(a)(1)(ii)(C); 45 CFR. §
164.308(a)(1)(ii)(D); 45 C.F.R. § 164.312(b).

Audit trail production has become a standard part of medical malpractice litigation. An
audit trail is created by automated software that contemporaneously records the manipulation of
a patient’s electronic medical record as it occurs. Every time a user views a medical record,
edits, prints, deletes, downloads, exports, or otherwise manipulates any part of a patient’s
electronic medical record, the computer system makes a record of that activity. The record is
known as an audit log or audit trail.* The audit trail provides direct evidence of exactly what was
done, when, and by whom to a patient’s medical record. In fact, the audit trail is part of the
patient’s medical record; it cannot be separated from the medical record because every access,
entry, and edit to the electronic medical record generates a corresponding entry in the audit trail.
This information provides direct evidence regarding the care Carol received at Mid Coast.

A. The Audit Trail Is Discoverable Because It Is Relevant to Carol’s Claim

When Dr. Marietta accessed the medical record and what edits she made are highly
relevant to this case. For example, whether Dr. Marietta made any edits to her operative note

after she became aware that Carol had a bile duct injury is information that is highly relevant.

4 If the log or audit only shows who accessed that record (and when they did so), the document is an
access log or access trail.
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That type of information is not only relevant, but it is not obtainable from any other part of the

medical record.

B. Mid Coast Cannot Withhold the Audit Trail Simply Because They Believe
the Audit Trial Will Not Be Admissible at Trial

Mid Coast objected to the production of the audit trail on the basis that an audit trail itself
may not be admissible. Admissibility is not the standard for whether data is discoverable; it is
whether it is “reasonably calculated to lead of the discovery of admissible evidence.” M.R. Civ.
P. 26(b)(1). The request for the audit trail in this case is certainly calculated to lead to the
discovery of admissible evidence.

C. The Audit Trail is Not Privileged

Mid Coast objected to the production of the audit trail to the extent that it is privileged as
part of professional competence review activities. Dr. Marietta did not create an operative report
for professional competence review reasons. She accessed Carol’s medical records and created
an operative report as part of her medical care and general recordkeeping—this is not privileged.
If Mid Coast is concerned that specific entries may be privileged, they can produce a detailed
privilege log.

D. It Is Not Unduly Burdensome to Produce an Audit Trail.

Mid Coast employs IT staff who are required to be trained regarding the creation of audit
trails to comply with Medicare or Medicaid requirements, for internal purposes, or in response to
concerns about HIPAA violations. An audit trail is created when an IT employee performs a
simple database query. The production of an audit trail will not take clinicians away from their
patients.

Because Carol was treated at Mid Coast for a limited period of time, and she is only

requesting the audit trail that reflects Dr. Marietta’s entries, the audit trail in this case is likely
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very concise. It is hardly burdensome for an IT department to produce a document that is most
likely less than ten pages of data.
CONCLUSION
For the reasons set forth above, Plaintiff respectfully requests that this Court order
Defendant Mid Coast Hospital to produce all documents responsive to Plaintiff’s Requests #1, 2,

5,7, 8, and Supplemental Request #1.

WAL
Dated: July 30, 2018 5 : \.\"?L A Fiiane Beov Mo /0033
7[2"»QTravis M. Brennan, Esq.

Maine Bar No. 4525
Berman & Simmons, P.A.
P.O. Box 961

Lewiston, ME 04243-0961
(207) 784-3576

Attorney for Plaintiff

1493967.doc
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STATE OF MAINE SUPERIOR COURT

CUMBERLAND, SS. CIVIL ACTION
DOCKET NO.: CV-16-471

CAROL A. KENNELLY
Plaintiff

V.

ORDER

MID COAST HOSPITAL

Defendant

¥ OX X X K X X H X K ¥

After careful review and consideration, the Court hereby GRANTS Plaintiff Carol A.
Kennelly’s Motion to Compel Production of Discovery with Incorporated Memorandum of Law.
Defendant Mid Coast Hospital shall produce documents that are responsive to Plaintiff’s

Requests #1, 2, 5, 7, 8, and Supplemental Request #1.

Dated:

JUSTICE, SUPERIOR COURT

1496912.doc
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STATE OF MAINE SUPERIOR COURT
CUMBERLAND, ss. CIVIL ACTION

CAROL A. KENNELLY,

MID COAST HOSPITAL

Docket No.: CV-16-471

Plaintiff

ANSWER TO PLAINTIFF’S COMPLAINT

— — v i Mt® S

Defendant

NOW COMES the Defendant, Mid Coast Hospital, by and through its undersigned

counsel, and answer Plaintiff’s Complaint as follows:

1.

PARTIES

Defendant is without information or knowledge sufficient to form a belief as to

the truth of the allegations contained in Paragraph 1 of Plaintiff’'s Complaint and, therefore,

denies the same.

Complaint.

3.

Complaint.

4.

Complaint.

5.

Complaint.

Defendant admits the allegations contained in Paragraph 2 of the Plaintiff’s

Defendant admits the allegations contained in Paragraph 3 of the Plaintiff’s

Defendant admits the allegations contained in Paragraph 4 of the Plaintiff's

Defendant admits the allegations contained in Paragraph 5 of the Plaintiff’s
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FACTS

6. Defendant admits the allegations contained in Paragraph 6 of the Plaintiff’s
Complaint.

7. Defendant admits the allegations contained in Paragraph 7 of the Plaintiff’s
Complaint.

8. Defendant admits the allegations contained in Paragraph 8 of the Plaintiff’s
Complaint.

9. In response to Paragraph 9 of Plaintiff's Complaint, Defendant admits that Dr.

Marietta performed a laparoscopic cholecystectomy on September 2, 2015, but denies the
remaining allegations in Paragraph 9 of Plaintiff's Complaint.

10. Defendant denies the allegations contained in Paragraph 10 of the Plaintiff’s
Complaint.

11. Defendant admits the allegations contained in Paragraph 11 of the Plaintiff’s
Complaint.

12. Defendant admits the allegations contained in Paragraph 12 of the Plaintiff’s
Complaint.

13. In response to Paragraph 13 of Plaintiff’s Complaint, Defendant admits that Dr.
Rutstein performed an exploratory laparotomy in which she found that Dr. Marietta had
transected the common bile duct and performed a Roux-En-Y retrocolic hepaticojujunostomy,
but denies the remaining allegations contained in Paragraph 13 of Plaintiff's Complaint.

14, Defendant admits the allegations contained in Paragraph 14 of the Plaintiff’'s

Complaint.
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15. Defendant is without information or knowledge sufficient to form a belief as to
the truth of the allegations in Paragraph 15 of Plaintiff’'s Complaint, and therefore denies the

same,.

COUNT I: MEDICAL NEGLIGENCE

16. Defendant repeats and reasserts its answers to the allegations contained in
Paragraphs 1 through 15 of the Plaintiff's Complaint as though set forth in full herein.

17. Paragraph 17 of Plaintiff’'s Complaint purports to state a legal conclusion to
which no response is required; to the extent a response is deemed required, Defendant denies
the allegations contained in Paragraph 17 of Plaintiff’'s Complaint.

18. Defendant denies the allegations contained in Paragraph 18 of the Plaintiff’s
Complaint.

19. Defendant denies the allegations contained in Paragraph 19 of the Plaintiff’s
Complaint.

20. Defendant denies the allegations contained in Paragraph 20 of the Plaintiff’s
Complaint.

21. Defendant denies the allegations contained in Paragraph 21 of the Plaintiff’s
Complaint.

WHEREFORE Defendant Mid Coast Hospital demands judgment on Plaintiff’'s Complaint
and such other and further relief as the Court deems just and reasonable.

AFFIRMATIVE DEFENSES

1. Plaintiff's Complaint fails to state a claim upon that relief can be granted.
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2. At the prelitigation screening panel hearing in this case, the panel found
unanimously in favor of Defendant and its physician-employee, Dr. Marietta, demonstrating
there are no good grounds to proceed on this complaint.

3. Plaintiff's complications were the result of conditions over which Defendant had
no control.

WHEREFORE Defendant Mid Coast Hospital demands judgment on Plaintiff’'s Complaint

and such other and further relief as the Court deems just and reasonable.

Dated at Portland, Maine this 9th day of February, 2018.

LE

Phili Ip Coffm Hl q Bar No. 2462
Attorney for Defe ant
Mid Coast Hospital

LAMBERT COFFIN

One Canal Plaza, Suite 400
P.0. Box 15215

Portland, ME 04112-5215
(207) 874-4000
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LAMBERT/COFF'N

ATTORNEYS

June 15, 2018 Abigail C. Varga
avarga@lambertcoffin.com

Julie Howard, Esq., Clerk

Maine Superior Court

County of Cumberland

205 Newbury Street, Ground Floor
Portland, ME 04112

Re: Carol A. Kennelly v. Mid Coast Hospital
Docket No: CV-16-471
LC File No: 4784-181

Dear Ms. Howard:

I just received Attorney Brennan’s request for a 26(g) conference with the Court. I have
attached the response letter from the Defendant to Plaintiff that preceded the pending
request, as it describes in greater detail the Defendant’s position on the Plaintiff’s overly

broad and unduly burdensome requests, and “describe[s] the nature of the dispute and the
relief requested” as require by Rule 26(g). Could you please provide this letter to the Court?

Thank you for your assistance.

Very truly yours,

Enclosure

cc: Travis M. Brennan, Esq. (w/ enc)
Robert P. Hayes, Esq. (w/enc)

One Canal Plaza, Suite 400, P.0. Box 15215 | Portland, ME 04112-56215 | p.207.874.4000 | f.207.874.4040

www.lambﬁtiyﬁncom




LAMBERT/COFFIN

ATTORNEYS

May 17, 2018 Abigail C. Varga, Esq.
avarga@lambertcoffin.com

Travis M. Brennan, Esq.
Berman & Simmons, PA
PO Box 961

Lewiston ME. 04243-0961

Re: Carol A. Kennelly v. MidCoast Hospital
Docket No: CV-16-471
LC File No: 4784-181

Dear Travis:

I am writing to you in response to your letter dated April 30, 2018, in the attempt to tesolve this
discovery dispute. I respond to each of your lettered requests below.

A. Requests 1 & 2: Operative notes

I requested Dr. Marietta's redacted operative notes for laparoscopic cholecystectomies she
performed before and after her surgety with Ms. Kennelly. Please confirm whether you
intend to produce these operative notes.

MidCoast’s Response:

This request is not reasonably calculated to lead to the discovery of admissible evidence. Putsuant to
M.R. Evid. 401, “[e]vidence is relevant if: (a) It has any tendency to make a fact more or less
probable than it would be without the evidence; and (b) The fact is of consequence in determining
the action.” Generally, prior statements or actions ate not relevant if “they do not deal with or relate
to the conduct in” the case at issue. See Jacob v. Kippax, 2011 ME 1, 4 18, 10 A.3d 1159; see also State ».
Jordan, 1997 ME 101, 9 7, 694 A.2d 929. Indeed, the Law Court has held that statements and
admissions made in a disciplinary proceeding befote a licensing board “are not relevant because they
do not deal with or relate to the conduct in this case,” and are not “probative evidence of negligent
treatment” of a plaintiff in a subsequent malpractice action. Jacwb v. Kippax, 2011 ME 1,9 18 10 A.3d
1159; see also Jordan, 1997 ME 101, 9 7, 694 A.2d 929 (holding that evidence of ptior acts against a
third party “had no probative value in proving [the defendant’s] guilt of the latet crime committed
against someone else”).

The care questioned in this matter involves the care provided to Ms. Kennelly during the
laparoscopic cholecystectomy petformed by Dr. Matietta. The documentation related to sutgeries
performed on non-party patients has no tendency to make it more or less likely that Dr. Marietta
met the standard of care in her treatment of Ms. Kennelly. In addition, absent identifying
information regarding these other non-party patients that desctibes private medical histories,
anatomies, comorbidities, etc., there is no way to determine whether these patients ate similatly
situation to Ms. Kennelly. Producing medical recotds — even with redactions- would tesult in an

One Canail Plaza, Suite 400, P.0. Box 15215 | Portland, ME 04112-5215 | p.207.874.4000 | f.207.874.4040
www.lambertcoffin.com
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Travis Brennan, Esq.
May 17, 2018
Page 2

analysis of the entire medical histories of non-patty patients; a clear violation of their rights to
privacy, confidentiality, and privilege.

Further, the operative note describes the steps Dr. Marietta took during the procedure; there is no
testimony by Dr. Marietta disputing what the operative note says. This is not a case in which a
physician is arguing that the operative note fails to mentions steps normally taken as patt of a
routine or custom practice that warrants violating the rights of the non-party patients to their
protected healthcare information that the plaintiff wishes to explore.'

Needless to say, this request also seeks materials and/or information that is private, privileged and
confidential. Not only are there state and federal statutes protecting a patient’s health care
information, se¢ e.g. 22 MLR.S. § 1711-C and HIPAA, codified in 45 C.F.R. 164, but the
doctor/patient ptivilege is also intended to protect non-party patients from disclosures such as
these. Under M.R. Evid. 503(b), “[a] patient has a privilege to refuse to disclose, and to prevent any
other person from disclosing, confidential communications made for the purpose of diagnosing or
treating the patient’s physical, mental, or emotional condition . . . .” Generally, “M.R. Evid. 503
defines as a confidential ‘communication’ those ‘communications not intended to be disclosed to
thitd persons.” Halacy v. Steen, 670 A.2d 1371, 1376 (Me. 1996); see also M.R. Civ. P. 26(b)(1)
(“patties may obtain discovery regarding any matter, not privileged, which is relevant to the subject
matter involved in the pending action . . . .”). In this day and age of modern technology, it 1s
questionable at best whether a non-party’s confidential medical information would be adequately
protected by redaction. See e.g. Bennett v. Fiesler, 152 FR.D. 641, 643 (D. Kan. 1994) (“[P]roviding
medical records with names and identifying information removed could nonetheless provide vital
clues which would assist a party in identifying the nonparty patient.”). Privileges “serve to facilitate
candor in important relationships that rely on the sharing of sensitive, confidential information.”
State v. Tracy, 2010 ME 27,917, 991 A.2d 821 (discussing ptivileges generally). As such, the
doctor/patient privilege shields disclosure of the operative notes of non-party patients.

Finally, the burden that plaintiff attempts to place on MidCoast cannot be understated — not only are
the administrative burdens great, but the request would undermine the trust and confidence of
patients who will surely question whether their sensitive medical information is truly protected by
MidCoast. Indeed, if this were a legal malpractice claim, a request for production seeking non-party
attorney/client communications would undoubtedly be denied, and no amount of redacting would
render such a production approptiate.

In summaty, because 1) Dr. Marietta’s testimony makes it clear that she is not relying on habit or
toutine practice evidence, 2) non-party patient records have no bearing on the care provided to the
claimant, 3) privacy statutes preclude such a production, 4) physician/patient privilege and the
Maine Rules of Civil Procedure preclude such a production, and 5) the burden on the Defendant
would be great on not only an administrative and monetary basis but also upon its goodwill in the
community, MidCoast maintains its objections to yout tequest fot production and will not produce a
non-party’s private, privileged, and confidential medical recotds.

! Notably, even if Dr. Marietta was relying on custom and routine practice, which she is not, such information would still
not be relevant.



Travis Brennan, Esq.
May 17, 2018
Page 3

B. Request 3: Complication Rates for other surgeons at Mid Cost Hospital
petforming laparoscopic cholecystectomy

I requested documents reflecting complication rates for all surgeons at MidCoast Hospital
who performed laparoscopic cholecystectomy between January 1, 2012 and December 31,
2015. Please confirm whether you intend to produce these documents.

MidCoast’s Response:

Please see the response to your Request lettered A. Of further note, adding to the irrelevant nature
of your request, not only does this request ask for information regatding other non-party patients,
but it also asks for information regarding other non-party su#rgeons. The way in which another
surgeon operates on another patient has no bearing on whether Dr. Matietta breached the standard
of care in her treatment of Ms. Kennelly.

C. Request 4: Dr. Marietta's complication rate

I requested documents reflecting Dr. Marietta's complication rate for laparoscopic
cholecystectomy between January 1, 2012 and December 31, 2015. Please confirm whether
you intend to produce these documents.

MidCoast’s Response:
Please see the response to your Request lettered A.

D. Request 5: Dr. Marietta's personnel file

I requested Dr. Marietta's personnel file. It is my understanding from Dr. Marietta's
testimony at the panel hearing, that she is no longer employed at MidCoast. My tequest
encompasses documents related to the citcumstances under which she left MidCoast
Hospital, any disciplinary actions that were taken against her by the hospital, and any reviews
of her in her personnel file. Please confirm whether you intend to produce these documents.

MidCoast’s Response:

This discovery request for Dr. Marietta’s personnel file is ovetly broad, vague, unduly burdensome,
and not reasonably calculated to lead to the discovery of admissible evidence. The fact that Dr.
Martetta 1s no longer employed by the hospital is not relevant to the cate provided to your client
during the time period in question when she was a hospital employee.

Furthermore, the contents of Dr. Marietta’s personnel file are protected pursuant to 26 M.R.S.A. §
631, which directs employers to “take adequate steps to ensure the integrity and confidentiality” of
the records in an employee’s “personnel file.” Personnel files are created with the employee’s right
to confidentiality in mind: the contents of personnel files are disclosed only to the individual
employee and are never made available to the public. I also note that you chose not to name Dr.
Marietta in this lawsuit. While that decision is yours to make, MidCoast does not become the

conduit by which you obtain information that could come from Dr. Marietta.

I further note that to the extent that Dr. Marietta’s personnel file contains written professional
competence review records, these too would be protected under the Maine Health Security Act:
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Travis Brennan, Esq.
May 17, 2018
Page 4

all professional competence review recotds are privileged and confidential and are
not subject to discovery, subpoena, or other means of legal compulsion for their
release to any person or entity and are not admissible as evidence in any civil, judicial
or administrative proceeding. Information contained in professional competence
review records is not admissible at trial or deposition in the form of testimony by an
individual who participated in the written professional competence review process.

24 M.R.S.A. § 2510-A.

Similarly, to the extent that Dr. Marietta’s personnel file contains written sentinel events reports,
these record are protected by the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. §
8754, which states that “[n]otifications and reports file pursuant to this chapter], Sentinel Events
Reporting,] and all information collected or developed as a result of the filing and proceedings

pertaining to the filing, regardless of format, are confidential and privileged information.” 22
M.R.S.A. § 8754.

Of further note, to the extent that Dr. Marietta’s personnel file includes medical information
generated from a pre-employment physical or other medical examinations, not only would these
record be irrelevant and not reasonably calculated to lead to the discovery of admissible evidence,
these records are treated as a confidential medical records. 5 M.R.S.A § 4572(2)(C)(2). Likewise, to
the extent that Dr. Marietta’s personnel file contains any medical information, including information
received during the processing of sick leave, family medical leave request, workers’ compensation, ot
disability claims, the Americans with Disabilities Act provides that these records must be treated as a
confidential medical record. 42 U.S.C.A. § 12112,

Given that the contents of Dr. Matietta’s personnel file are not reasonably calculated to lead to the
discovery of admissible evidence that there was any alleged breach in the standard of care as it
pertains to Ms. Kennelly, and that it contains information that is provided the protection by the
aforementioned statutes, MidCoast maintains its objections to this request.

E. Request 6: Privileging and credentialing

I requested documents relating to privileging and/or credentialing of Dr. Marietta to provide
surgical services at MidCoast Hospital. Please confirm whether you intend to produce these
documents.

MidCoast’s Response:

MidCoast maintains its objection as not only are such records itrelevant, but they are protected
under the Maine Health Security Act, 24 M.R.S.A. § 2510-A, and, to the extent that the privileging
and/or credentialing records contain information regarding any written sentinel events reports, these
tecotd are protected by the Health Cate Quality Improvement Act of 1986, and 22 M.R.S.A. § 8754.
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Travis Brennan, Esq.
May 17, 2018
Page 5

F. Request 7: Training and continuing medical education
I tequested documents reflecting Dt. Marietta's training and/or continuing medical
education. Please confirm whether you intend to produce these documents.

MidCoast’s Response:

MidCoast maintains its objection as not only are such records irrelevant, but they are protected
under the Maine Health Security Act, 24 M.R.S.A. § 2510-A, and, to the extent that the privileging
and/or ctedentialing records contain information regarding any written sentinel events repotts, these
record ate protected by the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. § 8754.
Again, while it was your decision to not name Dr. Marietta in this lawsuit, MidCoast does not
become the conduit by which you obtain information that is confidentially maintained in its files, but
could possibly come from Dr. Marietta.

G. Request 8: Continuing education credits

I requested documents showing Dt. Marietta's continuing education credits between 2011
and 2015. Please confirm whether you mntend to produce these documents.

MidCoast’s Response:

MidCoast maintains its objection as not only are such records itrelevant, but they are protected
under the Maine Health Secutity Act, 24 M.R.S.A. § 2510-A, and, to the extent that the privileging
and/or credentialing records contain information regarding any written sentinel events reports, these
record are protected by the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. § 8754.
Again, while it was your decision to not name Dr. Marietta in this lawsuit, MidCoast does not
become the conduit by which you obtain information that is confidentially maintained in its files, but
could possibly come from Dr. Marietta.

Finally, to the extent that you plan to request a conference with the Court regarding the
abovementioned requests, I ask that you include this response, detailing defendant’s position, when
you do so.

Very tryly yours,

Abigail C.¥

Cc: Rob Hayes, Esq. (via email only)
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BERMAN&
SIMMONS

TRIAL ATTORNEYS JUL 18 2018

Travis M. Brennan I QECE ' VED
(207) 784-3576
tbrennan@bermansimmons.com

June 22, 2018

Julie Howard

Clerk of Court

Cumberland County Supenor Court
P.O. Box 412

Portland, ME 04112

Re: Carol (Arsenault) Kennelly v. Mid Coast Hospital
Docket No.: CV-16-471
Our File No.: 26762-01

De_ar Julie:

I am in receipt of Attorney Varga’s letter to. thlS Court dated June 15, 2018, in which Attomey
Varga enclosed a letter between the parties that preceded the request for a discovery hearing.
The Defendant claims that it sent this letter to the Court because “it describes in greater detail the
Defendant’s position on the Plaintiff’s overly broad and unduly burdensome requests.”

I object to Attorney Varga’s enclosure of this letter because it expressly violates M.R. Civ. P.
26(g). Pursuant to Rule 26(g)(1), the moving party is limited to providing a letter to the Court
that “shall succinctly and without argument or citation describe the nature of the dispute and the
relief requested.” Rule 26(g)(2) states that “no written argument shall be submitted, and no
motion papers shall be filed with the Clerk without prior leave of the Court.” (emphasis
added).

The Defendant’s “letter” is tantamount to a memorandum of law and represents a backdoor
attempt to argue these issues before the Court. If the Defendant wishes to request supplemental
briefing to argue its points, the Defendant should request leave from this Court to do so. The
Defendant cannot, however, include a memorandum of law under the guise of a “letter” and
suggest that they have complied with either the letter or the spirit of Rule 26(g).

Thank you for your attention to this matter.

129 Lisbon Street, P.O. Box 961, Lewiston, Maine 04243-0961 800 244 3576 | 207 784 7699 F
PORTLAND LEWISTON BANGOR bermansimmons.com
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Julie Howard
June 22, 2018
Page 2

Sincerely—

Travis M. Brennan

TMB/msh
cc: Carol A. Kennelly
Philip M. Coffin, III, Esq.
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STATE OF MAINE SUPERIOR COURT
CUMBERLAND, ss. CIVIL ACTION
Docket No.: CV-16-471

)
CAROL A. KENNELLY )
)

Plaintiff ) MID COAST HOSPITAL’S DISCOVERY

) DISPUTE WRITTEN ARGUMENT

v, )
)
MID COAST HOSPITAL, )
)
Defendant )

NOW COMES the defendant, Mid Coast Hospital (“Mid Coast”), by and through its
undersigned attorneys, Lambert Coffin, and, pursuant to the Court’s July 16, 2018 Order,
submits this written argument relative to the pending discovery dispute between the
parties.

PROCEDURAL HISTORY

A brief summary of the procedural history of this matter is helpful in providing
some context leading up to the pending discovery dispute.

The plaintiff, Carol Kennelly, filed a Notice of Claim dated November 18, 2016, in
which she alleged that Mia Marietta, M.D. failed to meet the standard of care of a reasonable
competent general surgeon in the care she provided to Plaintiff. Plaintiff claims that Dr.
Marietta negligently transected the common hepatic duct while performing a laparoscopic

cholecystectomy? (“lap chole”) on September 2, 2015. Plaintiff's sole claim against Mid

1 A laparoscopic cholecystectomy is a surgery during which a doctor removes the gallbladder. This
procedure uses several small cuts instead of one large one. A laparoscope, a narrow tube with a
camera, is inserted through one incision, allowing the doctor to see the gallbladder on a screen.

1
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Coast was that it was vicariously liable for Dr. Marietta’s actions. The matter proceeded
through the prelitigation screening process as required by Maine law. See 24 M.R.S. § 2853.

On January 24, 2018, the prelitigation screening phase culminated with a panel
hearing before three panelists - panel chair Marilyn Ashcroft, Esq.; Mary Collins, M.D.; and
Michael Povich, Esq. Mid Coast and Dr. Marietta were each represented by separate counsel
at the panel. The panel unanimously found in favor of Dr. Marietta and Mid Coast;
concluding that neither were negligent, and they did not proximately caused the injury
complained of by Plaintiff. See Exhibit A, a true and accurate copy of the panel findings.

In a Complaint dated January 29, 2018, the Plaintiff alleged a sole count of medical
negligence against only Mid Coast, alleging that it was vicariously liable for any and all
actions of its employees. The sole basis for the assertion of negligence echoed those stated
in the Notice of Claim. Plaintiff did not name Dr. Marietta as a defendant in the civil suit.

The parties proceeded to engage in standard discovery per the Court’s scheduling
order. The parties are at an impasse, however, regarding a number of the Plaintiff's
requests for production, which has resulted in the need for the Court’s assistance under

Rule 26(g).2

2 Mid Coast is prepared to respond fully to the discovery issues presented to the Court, however,
given the allegations contained in Plaintiff's June 22, 2018 letter, a few facts bear mentioning. In
Plaintiff's June 12, 2018 letter to the Court requesting a discovery hearing, the Plaintiff (1) changed
the scope of the initial request for documents, indicating that Plaintiff is now willing to change
certain requests, and (2) added additional discovery issues never raised with Mid Coast relating to
a supplemental request for production such that Mid Coast never had the opportunity to engage in
good faith discussions regarding this supplemental request. It is also questionable whether writing
a letter to opposing counsel simply reiterating a discovery request and never engaging in any
discussion regarding the opposing party’s position constitutes a good faith effort to resolve a
discovery dispute. Of further note, counsel for Plaintiff never engaged in any communications with
counsel for Mid Coast regarding their differing interpretations of what should or should not be
provided to the Court with a request for a discovery hearing, and instead ignored the explicit
request by counsel to provide the Court with information that “describe[s] the nature of the
dispute.” Although Mid Coast could reasonably object to Plaintiff's representation to the Court that

2
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PENDING DISCOVERY DI ES
I Requests 1 & 2: Operative notes
Plaintiff requested copies of Dr. Marietta's operative notes for the fifty (50)
laparoscopic cholecystectomies she performed before and after her surgery with
Ms. Kennelly. In her June 12, 2018 letter, Plaintiff indicates that she is now willing to

narrow this request to the notes for the twenty-five (25) laparoscopic
cholecystectomies she performed before and after her surgery with Ms. Kennelly.

Mid Coast’s argument in support of its objections:

This request is not reasonably calculated to lead to the discovery of admissible
evidence because it asks for information that is irrelevant to the care provided to the
Plaintiff. Pursuant to M.R. Evid. 401, “[e]vidence is relevant if: (a) It has any tendency to
make a fact more or less probable than it would be without the evidence; and (b) the fact is
of consequence in determining the action.” Generally, prior statements or actions are not
relevant if “they do not deal with or relate to the conduct in” the case at issue. See Jacob v.
Kippax, 2011 ME 1, { 18, 10 A.3d 1159; see also State v. Jordan, 1997 ME 101, 1 7, 694 A.2d
929. Indeed, the Law Court has held that prior statements and admissions made in a prior
case “are not relevant because they do not deal with or relate to the conduct in th{e
pending] case,” and are not “probative evidence of negligent treatment” of a plaintiffin a
subsequent malpractice action. Jacob, 2011 ME 1, T 18 10 A.3d 1159; see also Jordan, 1997
ME 101, 7, 694 A.2d 929 (holding that evidence of prior acts against a third party “had no
probative value in proving [the defendant’s] guilt of the later crime committed against

someone else”).

the parties engaged in good faith communications regarding the pending discovery issues, counsel
is mindful of the futility of form over substance positions, and is prepared to engage in a
substantive discussion about the discovery requests at a time to be determined by the Court.

3
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The care questioned in this matter involves the care provided to Ms. Kennelly
during the laparoscopic cholecystectomy performed by Dr. Marietta. The documentation
related to surgeries performed on non-party patients has no tendency to make it more or
less likely that Dr. Marietta met the standard of care in her treatment of Ms. Kennelly.

Further, the medical records that have already been exchanged and discussed at the
depositions and the panel hearing by the parties and their experts describe the care
provided to the Plaintiff, including the steps Dr. Marietta took during the procedure.? There
is no testimony by Dr. Marietta disputing what tlhe operative note says. In fact, in response
to Plaintiff's counsel’s question at her deposition: “Do you believe that your operative note
is accurate. .. [a]nd consistent with what you actually did during surgery,” Dr. Marietta
responded: “I do.” See Exhibit B, Excerpts from Dr. Marietta’s deposition at pgs 122-123. This
is not a case in which a physician is arguing that the operative note fails to mention steps
normally taken as part of a routine or custom practice that could possibly warrant violating
the rights of non-party patients to their protected healthcare information that the plaintiff
wishes to explore.

Needless to say, this request also seeks materials and information that is private,
privileged and confidential. There are stringent state and federal statutes protecting a
patient’s health care information. See e.g. 22 M.R.S. § 1711-C and HIPAA, codified in 45

C.F.R. 164; see also M.R. Evid. 503(b) (“[a] patient has a privilege to refuse to .disclose, and

3 Indeed, counsel for Plaintiff spent a significant amount of time discussing Dr. Marietta’s detailed
operative note with Dr. Marietta at her deposition. See Exhibit B, pgs 48-66 of Dr. Marietta’s
deposition.

4 Notably, even if Dr. Marietta was relying on her custom and routine practice to describe the care
she provided to Ms. Kennelly, which she is not according to her testimony, such information would
still not be discoverable.
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to prevent any other person from disclosing, confidential communications made for the
purpose of diagnosing or treating the patient’s physical, mental, or emotional condition.. .
); M.R. Civ. P. 26(b)(1) (“[p]arties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action...."); cf
In re Motion to Quash Bar Counsel Subpoena, 2009 ME 104, 1 13, 982 A.2d 330 (the purpose
of the attorney-client privilege is “to encourage full and frank communication between
attorneys and their clients and thereby promote broader public interests in the observance
of law and administration of justice.” (citations omitted) (quotation marks omitted)).

The Maine Legislature made it clear: “An individual's health care information is
confidential and may not be disclosed other than to the individual by the health care
practitioner or facility,” with certain exceptions not applicable here. 22 M.RSS. § 1711-C(2).
The plain language of the statute provides that patients who seek care in Maine can rely on
the fact that their records will be kept confidential, such that they will not be disclosed
without their authorization. There is no assertion by the Plaintiff that any exception to the
confidentiality statute applies here; simply because a record may be relevant (which, here,
it is not), does not mean that it is excepted from the confidentiality protections. See e.g.
Voorhees Cattle Co. v. Dakota Feeding Co., 2015 S.D. 68, § 13, 868 N.W.2d 399, 406 (rejecting
argument that communication subject to attorney-client privilege was waived because
attorney's advice was relevant to show knowledge of attorney's clients).

Plaintiff's position appears to be that asking for redacted medical records provides
adequate protections for non-party patients. This ignores not only'the Legislature’s
mandate that this “information is confidential and may not be disclosed other than to the

individual by the health care practitioner or facility,” 22 M.R.S. § 1711-C(2), but also that in
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this day and age of modern technology, it is questionable at best whether a non-party’s
confidential medical information could ever be adequately protected by redaction. See e.g.
Parkson v. Central Du Page Hospital, 105 I1l. App. 3d 850, 855, 61 Ill. Dec. 651 (1982)
(“Whether the patients' identities would remain confidential by the exclusion of their
names and identifying numbers is questionable at best. ... . As the patients disclosed this
information with an expectation of privacy, their rights to confidentiality should be
protected.) (citations omitted); Bennett v. Fieser, 152 F.R.D. 641, 643 (D. Kan. 1994)
(“[P]roviding medical records with names and identifying information removed could
nonetheless provide vital clues which would assist a party in identifying the nonparty
patient.”). This is especially true in states with rural areas like Maine. In comfnunity-based
hospitals like Mid Coast, and the many other rural hospitals in the State, patients seek
medical treatment with the expectation that their medical records and the information
contained therein will be kept confidential. It is not only feasible, but likely, that there are
certain areas of this State where requesting the notes for fifty other patients Who were seen
by a general surgeon would result in a Plaintiff finding out personal information about a
member of his or her community. All it would take would be for a Plaintiff to know that a
neighbor also had a lap chole (one of the most commonly performed surgical procedures)
around the same time as the operation at issue to then figure out which recofd goes with
which patient to vitiate any potential “confidentiality safeguards” for that information.
Further, even with redaction, there is no way to determine whether these non-party
patients are or are not similarly situated to Ms. Kennelly without providing identifying
information that describes private medical histories, anatomies, comorbiditi;as, etc.

Producing medical records - even with redactions- would result in an analysis of the entire
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medical histories of non-party patients; a clear violation of their rights to privacy,
confidentiality, and privilege. There are no sufficient safeguards to put in place to protect
the confidentiality of the non-party patients whose records the Plaintiff has requested.

Finally, the burden that plaintiff attempts to place on Mid Coast cannot be
understated - not only are the administrative burdens great, but the request would
undermine the trust and confidence of patients who will surely question whether their
sensitive medical information is truly protected by Mid Coast. Indeed, if this were a legal
malpractice claim, a request for production seeking non-party attorney/client
communications would undoubtedly be denied, and no amount of redacting would render
such a production appropriate.

In summary, the medical records of a non-party patient are both privileged and
confidential. Indeed, public policy supports candid communications between patients and
providers to ensure quality care. If a patient fears identification through the production of
medical records these communications, and subsequent care, could be impacted even in
the face of alleged “safeguards” to protect patient identity, especially in a state such as
Maine where there are few, if any, safeguards that could truly protect a non-party patient’s
identity. Because 1) non-party patient records are irrelevant and have no bearing on the
care provided to the Plaintiff, the only care at issue in this case, 2) Dr. Marietta’s testimony
makes it clear that the Plaintiff's medical records fully describe the steps she took during
the surgery at issue, 3) privacy statutes preclude the production of non-parfy patient
records, 4) physician/patient privilege and the Maine Rules of Civil Procedure preclude
such a production, and 5) the burden on the Defendant would be great on not only an

administrative and monetary basis but also upon its goodwill in the community, Mid Coast
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maintains its objections to Plaintiff's request for production and respectfully requests that
the Court conclude that such confidential medical records are irrelevant, privileged, and

should not be produced.

I Request 5: Dr. Marietta's personnel file

Plaintiff requested Dr. Marietta's personnel file, including documents related to the

circumstances under which Dr. Marietta left Mid Coast Hospital, any disciplinary

actions that were taken against her by the hospital, and any physician reviews.
Mid Coast’s argument in support of its objections:

This discovery request is also not reasonably calculated to lead to the discovery of
admissible evidence. The fact that Dr. Marietta is no longer employed by the hospital is
irrelevant to the care provided to the Plaintiff during the time period in question when she
was a hospital employee.

Furthermore, the contents of Dr. Marietta’s personnel file are protected pursuant to
26 M.R.S.A. § 631, which directs employers to “take adequate steps to ensure the integrity
and confidentiality” of the records in an employee’s “personnel file.” Personnel files are
created with the employee’s right to confidentiality in mind: the contents of personnel files
are disclosed only to the individual employee and not to the public.> Of further note,
Plaintiff chose not to name Dr. Marietta in this lawsuit. Although that decision was

Plaintiff's to make, Mid Coast does not become the conduit by which Plaintiff obtains

information that could have come from Dr. Marietta. See 26 M.R.S. § 631 (stating that

s This makes sense as, to the extent that Dr. Marietta’s personnel file includes personal medical
information, not only would this information be irrelevant and not reasonably calculated to lead to
the discovery of admissible evidence, but it would also be confidential. 5 M.R.S.A § 4572(2)(C)(2),
42 US.C.A.§12112(3), (4).
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employees are entitled to a copy of their personnel files); see e.g. Burnett v. Oéean Properties,
Ltd, No. 2:16-CV-00359-JAW, 2017 WL 3262163, at *2 (D. Me. July 31, 2017) (quashing a
subpoena because a party “did not use other means to obtain the personnel file documents
at issue before resorting to a subpoena of the plaintiff's personnel file from his current
employer”).

Additionally, to the extent that Dr. Marietta’s personnel file contains written
professional competence review records, which Plaintiff appears to explicitly request,
regardless if included in the personnel file or not, these are protected under the Maine
Health Security Act:

all professional competence review records are privileged and confidential

and are not subject to discovery, subpoena, or other means of legal

compulsion for their release to any person or entity and are not admissible

as evidence in any civil, judicial or administrative proceeding. Information

contained in professional competence review records is not admissible at
trial or deposition in the form of testimony by an individual who participated
in the written professional competence review process.
24 M.R.S.A. § 2510-A. Similarly, to the extent that Dr. Marietta’s personnel file contains
documents relating to sentinel events reports, these records would be “confidential and
privileged” pursuant to the Health Care Quality Improvement Act of 1986, and 22 M.RS.A. §
8754(3).

Given that the contents of Dr. Marietta’s personnel file are not reasonably calculated
to lead to the discovery of admissible evidence that there was any alleged breach in the
standard of care as it pertains to Ms. Kennelly; that personnel files are statutorily

confidential; and that the personnel file could contain statutorily protected information,

Mid Coast maintains its objections to this request.
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III. Request 7: Training and continuing medical education

Plaintiff requested documents reflecting Dr. Marietta's training and/or continuing
medical education.

Mid Coast'’s argument in support of its objections:

These records are irrelevant as there is no allegation that Dr. Marietta was not a
properly trained physician. They are also protected under the Maine Health Security Act
because Mid Coast obtains these documents from its physicians as part of the confidential
privileges and credentialing process.t See 24 M.R.S.A. § 2510-A; 24 M.R.S.A. § 2502(9)
(designating the privileging process as a protected written professional competence review

process).

IV. Supplemental Request: Audit Trail Materials

The Plaintiff requested any and all documents through the present that show an
audit trail for the electronic medical records created for Ms. Kennelly’s care at Mid
Coast Hospital in September 2015.

Mid Coast’s argument in support of its objections:

Although Mid Coast maintains its objections and will continue to dispute the
admissibility of any such documents at trial, Plaintiff's indication to the Court that this is a
discovery issue is confusing because, notwithstanding Mid Coast’s objections, these
documents were already produced on June 9, 2017. See Exhibit C, Defendant’s 060917
response to Plaintiff’'s Supplemental Request for Production.

Given that these documents have already been produced, and while niaintaining its

objections regarding the admissibility of any such documents, Mid Coast is not aware of

¢ Information regarding Dr. Marietta’s training or participation in CMEs can presumably be
requested from Dr. Marietta, avoiding the statutory protections associated with Mid Coast’s
professional competence review process.

10

064



any discovery dispute regarding the production of the audit trail. To the extent that
Plaintiff has a further issue regarding her request that Mid Coast has not been aware of,

Mid Coast reserves the right to so respond.

Wherefore, Mid Coast maintains its objections to Plaintiff's discovery requests for
those reasons described above, and respectfully requests that the Court deny Plaintiff's

request for such information.

DATED at Portland, Maine, this 30t day of July, 2018.

Philip M. Coffin III:\B‘Qr Noi:/24
peoffin@lanibertcoffin.com
Abigail C. Varga, Bar No: 4511~
avarga@lambertcoffin.com
Attorneys for Defendant

Mid Coast Hospital

LAMBERT COFFIN

One Canal Plaza, Suite 400
P.0. Box 15215

Portland, ME 04112-5215
(207) 874-4000
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( LAMBERT COFFIN

DEFEENDANT’S
STATE OF MAINE FEB 0.1 2018 SUPERIOR COURT ’K’B %
Cumberland, ss. CIVIL ACTION
RECEIVED DOCKET NO. CV-16-471

Carol Arsenault Kennelly

Claimant
v PRELITIGATION SCREENING PANEL

FINDINGS

Mid Coast Hospital
Mia Marietta MD

Respondents

After consideration of the evidence, the panel makes the following findings:

A. Whether the acts or omissions complained of constitute a deviation from the applicable
standard of care by the health care practitioner or health care provider charged with that care:

Yes No /S
Yes No v
Yes No o

B. Whether the acts or omissions complained of proximately caused the injury complained of:

Yes No /
Yes No v
Yes No wa

C. If negligence on the part of the health care practitioner or health care provider is found,
whether any negligence of the part of the patient was equal to or greater than the negligence on
the part of the practitioner or provider:

Yes No v/:
Yes No v/ "
Yes No -

RECD CUHE CLERKS DF(

i\";\\\m 'ﬁs\ﬂ:\g@ § ; %W{O’L\

Dated: </ ;}CUL, /5~ JAN29°18 11216
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Kennelly v. Mid Coast Hospital, et al.

Videotaped Deposition of: Mia H. Marietta, M.D.

COPY

STATE OF MAINE SUPERIOR COURT

Cumberland, ss. Civil Action

CAROL A. KENNELLY,
Claimant,
vVS.

Civil Docket No.
MID COAST HOSPITAL cv-16-471
and

MIA MARIETTA, M.D.,
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Respondents.
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in and for the State of Maine, on April 25, 2017, at
the offices of Germani, Martemucci & Hill, 43
Deering Street, Portland, Maine, commencing at 9:30
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FOR THE CLAIMANT: TRAVIS M. BRENNAN, ESQ.
FOR THE RESPONDENTS: JAMES F. MARTEMUCCI, ESQ.

ALSO PRESENT: JAMES BILODEAU
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Videotaped Dseposition of: Mia H. Marietta, M.D.

Kennelly v. Mid Coast Hospital, et al.

47 49
1 immediately after the surgery? 1 Q. And it's also consistent with an obstruction and a
2 A. Whenever feasible, yes. 2 -- and a stone in the cystic duct, correct?
3 Q. And especially in cases let's say on a Wednesday, 3 A. Not necessarily,
4 which this surgery occurred on, where you might have 4 Q. Okay.
5 at least one or maybe four other surgeries that § A. You can have acute cholecystitis with a swollen,
6 you've done, to avoid getting things mixed up from 6 abnormal-appearing gallbladder without a definitive
7 other surgeries, your preference is to do it right 7 obstruction.
8 after? 8 Q. When you say "abnormal appearing,” what do you mean?
9 A. Itis,yes. 9 A. Soin general if you -- a gallbladder that is
10 Q. And if we look at your operative note in Miss 10 operating and appearing normally will be a general
1 Kennelly's case, your operative note is consistent 11 robin's egg blue, it will be very pliant, the wall
12 with what your practice was, which is to dictate 12 will be, again, pliant and fairly thin, and so
13 things in a sequential order, correct? 13 anything that deviates from that description can be
14 A. Yes. 14 characterized as abnormal, But a gallbladder can
16 Q. Okay. In your operative note you describe taking 15 have a whole host of pathological appearances,
16 down omental adhesions in the interior abdominal 16 Q. Mm-hmm. And so I guess I'm asking from your
17 wall? 17 operative note. When you say "abnorinal appearing,”
18 (The witness reviews document(s)) 18 is that -- that's because you had seen the -- the
19 A. Yes. 19 fact that it was swollen and enlarged?
20 Q. And that was using the scissors that you had passed 20 A. Yesah. It was discolored, it was obviously swollen
21 through the trocar? 21 and turgid, hemorrhagic, and by that I mean it was
22 A. 1 would imagine it was a combination of tools. 22 bloody appearing.
23 Q. Okay. And once you took the adhesions down, you 23 Q. And the gallbladder, from your operative note, had
24 were able to see part of the gallbladder, correct? 24 additional omental adhesions throughout the body of
25 . Correct. 25 the gallbladder, correct?
48 50
1 Q. And in this surgery, Dr, Marietta, the goal 1 A. Yes,
2 initially is to uncover the -- the infundibulum of 2 Q. And then you described taking down these adhesions,
3 the gallbladder, correct? 3 correct?
4 A. Ithink it depends on, number one, your surgical 4 A. Yes.
§ approach; it depends on the anatomy that presents 5 Q. And then once you took down the adhesions, you could
6 itself to you when you are initially inspecting the 6 see most of the gallbladder?
7 area, 7 A. Yes,
8 Q. Solet's talk about what you -- what you found from 8 Q. You next describe difficulty in grasping the
9 your operative note here. You document that you 9 gallbladder, correct?
10 were able to visualize part of the gallbladder and 10 A, Yes
11 that it was swollen, enlarge -- enlarged, and 11 Q. And you described there was a -- a stone emanating
12 abnormal appearing, correct? 12 from the neck and the infundibulum, correct?
13 A. Yes. 13 A. Yes,
14 Q. And--and, Doctor, that would be consistent with 14 Q. And, again, part of the difficulty in grasping,
15 the preoperative information that you had, correct? 15 that's not uncommon when you have a -- an inflamed
16 A. In fact, it was even more pronounced than 16 gallbladder, as you were dealing with in this case,
17 anticipated from the preoperative evaluation, yes. 17 correct?
18 Q. But not entirely unexpected, correct? 18 A. Yes. It's very common, in the event of a very small
19 A. Nothing is entirely unexpected ever, 19 gallbladder, for it to be very difficult to grasp.
20 Q. Okay. And so I guess my point, though, is that the 20 Q. Inother words, Dr, Marietta, as someone who
21 swelling or the inflammation of the gallbladder, 21 performs laparoscopic cholecystectomy, you've
22 that's consistent with cholecystitis -- 22 encountered this situation before in terms of
23 A. Sure 23 difficulty with grasping a gallbladder that's
24 Q. --correct? 24 acutely inflamed?
25 A. Yes, 26 A. Correct.
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1 Q. Asaresult -- it sounds like as a result of the 1 Q. Right.

2 difficulty in kind of grasping the gallbladder, you 2 A. --proper?

3 describe a hole that was inadvertently created in 3 Q. Yes.

4 the gallbladder? 4 A. According to my operative note, yes, that's the

5 A. (The witness nods). 5 case. :

6 Q. Correct? 6 Q. And, Doctor, what -- when you say in the portion of

7 A. Yes. 7 your operative note that you used this window to

8 Q. Okay. And, again, that's something that can happen 8 clarify the anatomy, what do you mean by that?

9 in situations where you're dealing with an inflamed 9 A. Somy goal, as is a practice of many, is once I have
10 gallbladder with -- an inflamed gallbladder? 10 identified what I believe to be the duct, I want to
11 A. Yes. In fact, at times we purposely create a hole 11 ensure that it is, in fact, the duct. So the steps
12 in an effort to decompress the gallbladder, make it 12 I take are when you're looking at a gallbladder
13 easier to grasp. 13 prior to the start of any dissection, there's a lot
14 Q. Okay. So, Doctor, then you describe using a suction 14 of connective tissue both in the front and the back
15 irrigator and then dissecting further omental 15 and on the sides and what have you, and so this is
16 adhesions, correct? 16 typically avascular, meaning there's no bleod supply
17 A. Iseeit here, yes. 17 or there's very little blood supply, and so it is
18 Q. Okay. And then at that point, Doctor, you placed 18 amenable to gentle dissection through a combination
19 three additional trocars? 19 of blunt dissection with instruments and
20 A. Soifyou - if you look at that section, please 20 electrocautery; and so in my mind it's essential to
21 also note that the trocars had been placed. So this 21 clear the area of that tissue in order to ascertain
22 is one instance -- 22 beyond any uncertainty that the structure is what I
23 Q. Right. 23 believe the structure to be. Does that make sense?
24 A. -- where I had probably forgotten to include the 24 Q. Right. And so what you're saying clarifying the
25 placing of the trocars in exact, you know -- you 25 anatomy, clarifying that you're looking at the

52 54

1 know, temporal order, but I wanted to make sure that | 1 cystic duct?

2 that was included in the note. 2 A. Correct.

3 Q. So the three trocars you placed, that's pretty 3 Okay. And once -- once you had done that, you then

4 standard? 4 describe the next sequence after you believe you

§ A. It's very standard, yes. 5 identified the -- the cystic duct. The next step

6 Q. Right. And then you describe the -- the additional 6 you took was to place clips proximally and distally

7 steps you took. So you say that you -- basically, 7 on what you believed was the cystic duct?

8 Doctor, you worked to take down the omental 8 A. Correct.

9 adhesions, and then you say that you identified what 9 Q. And then after you placed those clips, you proceeded
10 you believed was the cystic duct? 10 to cut what you believed was the cystic duct?

1 A. Yes. 1 A. Yes. .

12 Q. You state that the duct was emanating directly into 12 Q. And, Doctor, I want to ask you for a moment, you
13 the gallbladder with no intervening tissues between ° 13 then describe in your operative note that there was
14 this and the liver? 14 hemidivision?

15 A. That's correct. 15 A. Yeah. That just means I placed a clip partially
16 Q. Okay. And, Doctor, before you saw this duct, is it 16 across the duct, yes.

17 fair to say you used the Maryland dissector anda 17 Q. Okay. And -- and you note that the area --

18 hook/suction irrigator to create a window to 18 A. Orsorry. I'msorry. I cut partially across the
19 identify anatomy? 19 duct. That's what hemidivision refers to. I'm
20 A. That's fair. 20 SOrry.

21 Q. Okay. And you had created that window, though, 21 Q. Right. So it's -- it's like a half division --

22 before you had begun dissecting the lower part of 22 A. Correct.

23 the gallbladder from the liver bed, correct? 23 Q. --if you will?

24 A. You mean before I had begun trying to remove the 24 A. Yes.

25 gallbladder from the liver bed -- 25 Q. Okay. And -- and you note that that area in which
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1 you -- you describe the area in which you kind of 1 -- or two additional clips in total, one proximal
2 cut halfway through as a patulous area? 2 and one distal?
3 A. Patulous, yes. 3 A. Correct.
4 Q. Am/ correct in understanding that you mean that to 4 Q. Then I guess the next step that you described in
5 be it was kind of widened or floppy? 5 order here in your operative note is then conducting
6 A. Yes. 6 -- or spending a significant amount of time
7 Q. Soam/ correct to understand that once you identify 7 dissecting the gallbladder free from the -- is it
8 what you believed was the cystic duct -- 8 the gallbladder bed or the liver bed?
9 A. Yes. 9 A. The gallbladder bed designates that area where the
10 Q. --you cut halfway through the cystic duct? 10 gallbladder sits in the liver.
11 A. Yes. 11 Q. Okay. And so that's the area you were dissecting
12 Q. What you believed was the cystic duct. 12 away?
13 A. Correct. 13 A, Yes.
14 Q. And at that time that you were cutting through what 14 Q. Okay. So after you had cut and flipped the cystic
15 you believed was the cystic duct, it was kind of 15 -- what you believed was the cystic duct, you then
16 floppy or widened? 16 spent what you say, a significant amount of time
17 A. It was widened, right. 17 dissecting the gallbladder free from the gallbladder
18 Q. And -- and so you -- then did you place additional 18 bed?
19 clips? 19 A. Yes.
20 A. Ibelieve I did, and confirming here, yes, clips 20 Q. And that's the order in which you did things?
21 were then placed fully across the duct; and the 21 A. Yes. '
22 reason is you want to ensure or you want to minimize |22 Q. And really what you are then describing at that
23 chance of backleak. 23 point is -- is freeing up the lower third of the
24 Q. Andsoam]I--am] correct in understanding, 24 gallbladder?
25 Dr. Marietta, that the sequence is that when you 25 A. In thisinstance I would have taken an approach just
56 58
1 identify what you believed was the cystic duct, you 1 the gallbladder in general. You have to understand
2 placed was it one or two clips proximally and one or 2 that in a case of severe cholecystitis with a lot of
3 two clips distally? 3 swelling, this blurs any sort of deﬁhitiye boundary
4 A. WhileI have not -- let me -- give me two seconds to 4 line, so I would have just been approaching the
5 review what I dictated here. 6 gallbladder as a whole --
6 (The witness reviews document(s)) 6 Q. Okay.
7 I didn't specify. My practice would be to 7 A. --trying to gain entry where entry was feasible, if
8 usually place two above and two below. In this 8 that makes sense,
9 instance, I'm speculating, but I would have probably 9 Q. Todissect -
10 placed one, one, and then placed additional clips 10 A. Correct.
1 after [ divided partially. 11 Q. --to dissect the gallbladder --
12 Q. Right. So if we read the full context of your note 12 A. To creating a plane.
13 where you describe the -- you would have placed the 13 Q. --away?
14 clips -- a clip proximal and a clip distal before 14 A. Yes.
15 you did any cutting, correct? 16 Q. Okay. So that's basically the next step that you
16 A. Yes, That is correct. 18 were focusing on and that you describe in your
17 Q. And -- and -- and you believe, if you look at the 17 operative note?
18 context of your note, that that's likely what you 18 A. Correct.
19 did in this case? 19 Q. From your operative note the next thing that you
20 A. Iagree,yes, 20 identify as you were conducting that dissection is a
21 Q. And then you did the hemidivision, correct? 21 vessel that was tented up emanating from the liver
22 A. Yes. 22 with close approximation to the gallbladder,
23 Q. Noted the past -- patulousness of the area, correct? 23 correct?
24 A. Yes. 24 A. Correct,
26 Q. And then you believe you placed one additional clip 26 Q. And that's the order in which you remember
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1 identifying that vessel, correct? 1 A. Yes.
2 A. That's what I dictated, yes. 2 Q. Then carrying on dissection of -- to dissect the
3 Q. And when you saw the vessel, you then -- you state 3 gallbladder free from the liver bed, correct?
4 that you separated this vessel from the gallbladder. 4 A. Yes.
5 A. Yes. 5 Q. During that dissection of the gallbladder from the
8 Q. Soljustwant to be clear in terms of terminology. 6 liver bed you first encounter a tented-up vessel --
7 A. Mm-hmm. 7 A. Correct. '
8 Q. Is-- when you say "separate,” is that something 8 Q. --correct?
9 different from clipping and cutting? 9 You separate that vessel, correct?
10 A. Correct. It's - so this vessel did not seem to be 10 A. Yes.
1 related or part of gallbladder anatomy, so my goal | 11 Q. And then you proceed with further dissection,
12 in this instance, I figured it was closely adherent 12 correct?
13 to the gallbladder due to the inflamed picture and 13 A. Correct. )
14 her state of cholecystitis, so my goal was to 14 Q. Identify another vessel on the lateral aspect of the
15 separate it so that I could minimize any injury. So 16 gallbladder, correct?
16 to rephrase, my goal was to preserve this vessel, 16 A. Yes.
47 Q. And so after you noted that vessel and you separated 17 Q. You then clip and cut that lateral vessel?
18 it, you then continued with your dissection, 18 A. Yes.
19 correct? 19 Q. That's the order in which you did things?
20 A. Correct. 20 A. That's correct.
21 Q. And you state from your operative note that at the 2¢ Q. You observed the mild to moderate blood in the
22 end of your dissection of the gallbladder you -- 22 gallbladder. Is that -- sofry. In the gallbladder
23 sorry. Let me -- let me rephrase. 23 bed.
24 The next thing that you describe as you dissect 24 A. Mm-hmm.
25 the gallbladder free from the liver bed is a vessel 26 Q. Isthat normal?
60 62
1 on the lateral aspect of the gallbladder running 1 A. That can be very normal, very common after this
2 freely into the gallbladder -- 2 degree of pathology, yes.
3 A. Yes. 3 Q. And at that point what did you believe the blood was
4 Q. --correct? 4 coming from? ’
5 A. Yes. § A. The dissection field. So as I indicate in my note,
6 Q. And with this vessel you placed clips proximally and 6 often times if you're operating on a gallbladder
7 distally on the vessel and divided it, correct? 7 that's relatively normal, there is a fairly clear,
8 A. Yes. 8 readily-accessibie plane between the gallbladder and
9 Q. And that's, again, the order in which you did 9 the liver, and that's usually what we call
10 things? 10 avascular, not a lot of bleeding. But in a case
11 A. That is correct. 11 with a lot of disease or sometimes coupled with
12 Q. The -- am ] correct to understand with this vessel 12 someone's inherent anatomy, the gallibladder can be
13 that you would have placed two clips proximally and 13 more fused to the liver bed, and when you disrupt
14 two clips distally? 14 around the liver -- it's called a capsule, and if
16 A. Generally on occasion I place only one clip on the 15 you disrupt that, it tends to bleed.
16 gallbladder side of the vessel as that's being 16 Q. So the fact that there was some bleeding or blood
17 removed, but... 17 that was in this area wasn't -- didn't raise your
18 Q. Doctor, after the gallbladder was removed, you 18 index of concern for anything?
19 observed mild to moderate blood in the gallbladder 19 A. No. I felt it was commensurate with the type of
20 bed, correct? 20 operation. )
21 A. Correct. 21 Q. Andam I correct from your operative note it wasn't
22 Q. Okay. Sorry. And let me just back up fora second. 22 active bleeding at that point? There was just some
23 So from -- from the order of your operative note you 23 remaining blood there?
24 describe clipping and cutting what you believed to 24 A. More residual from the operative intervention. No
25 be the cystic duct, correct? 25 active bleeding, :
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1 Q. Right. Because if -- if -- if; in fact, there is 1 either blood or bile or both potentially after such
2 active bleeding, then that raises the next concern 2 an advanced gallbladder.
3 for potential vascular injury? 3 Q. Is it common for you to place drains?
4 A, Not necessarily. There's all sorts of different 4 A. No,it's not.
5 types of bleeding, and far, far more common to & Q. So in this case you placed a drain because you had
6 vascular injury the backup would be very obvious, 6 some concern about bleeding, correct?
7 for example, it would -- it would not be subtle. 7 A. Some,yes.
8 But there is very commonly some -- just some 8 Q. And -- but at the time intraoperatively you didn't
9 bleeding from the dissection field that, given some 9 believe there was a major problem associated with
10 time, typically would abate. 10 that bleeding -- .
11 Q. When you say "given some time," is that something 11 A. Idid not.
12 that you would monitor, though, intraoperatively 12 Q. --correct?
13 just to make sure that there's not continued 13 A, That's correct.
14 bleeding? 14 Q. If - if you had that concern, you would have taken
15 A. Sure. If there's concern for bleeding, we would 15 additional steps intraoperatively to investigate
16 wait and ensure that this had dissipated prior to 16 that or call in a vascular surgeon, correct?
17 closing, 17 A. 1would have taken additional steps, correct.
18 Q. What is Surgiflo? 18 Q. And what would those additional steps have been?
19 A. Surgiflo is a -- a cellulose-based matrix, but it 19 A. So we -- to back up, when you are observing bleeding
20 comes in a liquid form, There is a whole cadre of 20 in a laparoscopic field, everything gets magnified
21 elements out there to stem the flow of bleeding. 21 enormously. Often times bleeding can stop on its
22 Just -- it just ramps up the clotting cascade. 22 own, can stop with pressure. Pressure is your first
23 Q. Is that typical -- so in this case you deployed the 23 recourse every time. But additional maneuvers such
24 Surgiflo? 24 as deploying some sort of cellulose-based product,
25 A. 1did. 25 suture if need be, calling for help if need be. We
64 . 66
1 Q. Is that typical for you to do that? 1 don't have vascular surgeons. It would be
2 A. I'would do it on occasion. Certainly not every 2 exceedingly rare that we would require any sort of
3 time, but now and again. 3 intervention with a vascular surgeon, but we would
4 Q. So you would do it in cases where there was some 4 never leave any obvious extensive bleeding. But
5 residual bleeding? 5 sometimes someone can have generalized oozing, and
6 A. Sure,in the event of a -- like a - a —- it's 6 for that sometimes an intervention, something
7 called a hemorrhagic cholecystitis where they tend 7 aggressive can incite more bleeding than can
8 to be more bloody. 8 actually dissipate -- dissipate the bleeding, if
9 Q. After you deployed the Surgiflo, you then placed a 9 that makes sense; so it really depends on the
10 number 19 French blade drain in the gallbladder bed. 10 situation,
11 A. Correct. 11 Q. But in this situation you didn't have -- you were
12 Q. Why did you do that? 12 not overly concerned about the blood that you saw in
13 A. The degree of the inflammation and active, acute 13 this area --
14 state of the gallbladder was concerning enough that |14 A. Any ongoing -
15 should she, for example, continue to bleed, she 16 Q. --correct?
16 would fair much better -- number one, she would fair |16 A, -- significant physiological --
17 better with the — if the blood were trained out, 17 Q. Right.
18 and plus this would allow me a window just to ensure | 18 A. - blood loss, no.
19 that there was not any ongoing bleeding or leak. 19 Q. Right. Let me -- let me ask real quickly, did -- on
20 For example also, when the gallbladder - typically 20 the day you performed the surgery, were any of your
21 when the gallbladder is fused to the gallbladder 21 other colleagues working that day?
22 bed, at times there can be valves, small, little 22 MR. MARTEMUCCI: You mean the surgeons?
23 bile ducts, if you will, that connect the 23 4MR. BRENNAN: Yeah,
24 gallbladder to the liver bed, and sometimes those 24 THE WITNESS: Likely. I'm speculating, but
25 can also leak; so it would not be uncommon to have |25 it's likely they were if this was a typical
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1 Q. I'masking you do you see any other clips that are 1 distal. Is that consistent with -- so she basically

2 depicted in -- 2 describes four clips in total that were placed. Is

3 A. Idon'tsee any clips. 3 that consistent with your memory of the surgery, how

4 Q. Okay. Could you label that, please? 4 many clips you placed?

5§ A. Okay. 5 A. Yeah, that corresponds to my note and my

6 Q. Thank you. Did you speak with Dr. Howell? 6 recollection.

7 A. Ididnot. 7 Q. Did you ever speak with Dr. Rutstein?

8 Q. You told me earlier that you reviewed Dr. Rutstein's | 8 A. Idid not.

9 operative note? 9 Q. Afler Miss Kennelly was discharged from Mid Coast
10 A. Idid. 10 Hospital, did you speak with any of her subsequent
11 Q. And so, first, you're aware that Dr. Rutstein 1 treating providers?

12 identified a transection -- 12 A. Idid not.

13 A. Yes. 13 Q. Based on your review of Dr. Howell's ERCP note,

14 Q. -- of the -- of the common hepatic duct? 14 Dr, Rutstein's operative note, can you describe how

15 A. Ibelieve that's correct. 15 Miss Kennelly suffered this bile duct injury?

16 Q. And when that is transected, the issue is that bile 16 A. In retrospect, I had transected something that I

17 can't drain continuously from the liver to the 17 believed to be the cystic duct.

13 intestines -- 18 Q. And that that was, in fact, the common hepatic or

19 A. That is generally true, yes, 19 part of the common bile duct?

20 Q. --right? 20 A. Yeah, as documented by Dr. Rutstein, the common

21 And so one of the dangers with that is that 21 hepatic duct.

22 liver [sic] can then back up into the liver, 22 Q. And so, in retrospect, based upon Dr. Rutstein's

23 correct? 23 findings, you agree to a reasonable degree of

24 A. Or just drain into the abdominal cavity. 24 medical certainty that the clips that Dr. Rutstein

26 Q. So it can drain into the abdominal cavity exposinga | 25 found on the common bile duct were clips that you
120 122

1 patient to the risk of peritonitis, correct? 1 had placed during your surgery?

2 A. Correct. 2 A. The common hepatic duct.

3 Q. And an acute abdomen? 3 Q. Sorry. The common hepatic duct.

4 A. Possibly. 4 A. Yes.

5 Q. And it can back up into the liver causing liver 5 Q. Dr. Marietta, in this case I just want to be clear.

6 damage, correct? 6 You don't intend to offer any opinions about Miss

7 A. Isupposeit's possible. 7 Kennelly's future likelihood of complications or

8 Q. So the fix is -- the way to fix that where there's a 8 anything, do you?

9 transection, as occurred here, is to perform a 9 A. No.

10 Roux-en-Y hepatojejunostomy to create a bridge 10 Q. Dr. Marietta, looking at your operative note, you
1" basically between the area that was transected into 1" don't -- you don't describe in your operative note
12 the small intestine, correct? 12 the cystic artery, correct?

13 A. Itdepends on the situation. That is one approach, |13 A. Idon't. That's correct.

14 yes. 14 Q. Do you know which of the two vessels that you
15 Q. And that's the approach that Dr. Rutstein used here, |16 observed during your dissection of the gallbladder
16 correct? 16 from the liver bed was the cystic artery?

17 A. Itis. 17 A. So the vessel going directly into the gallbladder
18 Q. And so the goal was, once Dr. Rutstein performed 18 that I clipped towards the end of the case would
19 this repair creating a Roux limb from another part 19 have been the cystic artery.

20 of the small intestine, bile could then continuously 20 Q. And so you believe -- you believe the cystic artery
21 flow from the liver into the small intestine, 21 was the vessel at the end of your dissection on the
22 correct? 22 lateral aspect of the gallbladder?

23 A. Correct. 23 A. Ido.

24 Q. Dr. Rutstein documented that she found two clips 24 Q. Do you believe that your operative note is accurate?
25 that were located proximal and two clips that were 25 A. Ido.
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1 Q. And consistent with what you actually did during 1 consent to a surgeon not following those general

2 your surgery? 2 principles during laparoscopic cholecystectomy?

3 A. Ido. 3 A. I'mnot--

4 Q. During your training and -- surgical training and 4 MR. MARTEMUCCI: Could you ask that again,

5 residency were you trained to perform laparoscopic 5 please?

6 cholecystectomy? 6 MR. BRENNAN: Yeah.

7 A. Iwas 7 BY MR. BRENNAN:

8 Q. And during your training and residency and even 8 Q. Can --can -- do you agree that a patient cannot

9 beyond, did you use surgical texts as part of your 9 consent to a surgeon not following the
10 training? 10 generally-accepted principles of laparoscopic
11 A. Yeah. It's very standard, yes. 1 cholecystectomy?
12 Q. Which texts did you use? 12 A. Idon'tunderstand.
13 A. We used a host of texts. Sabiston would be one; 13 MR. MARTEMUCCI: Yeah. Objection to form.
14 Cameron; Greenfield. 14 There are too many negatives in there. You've got
15 Q. Did you use the ACX -- ACS textbook on surgery? 15 me confused.
16 A. We used their modules online that our program had | 16 BY MR. BRENNAN:
17 purchased for us, so we did that at the time, 17 Q. You said that there are some general principles that
18 Q. When you say "modules,” were those something based | 18 apply to laparoscopic cholecystectomy, correct?
19 from ACS? 19 A. 1would say that most surgeons who perform
20 A. I believe so based -- best I can recall. 20 laparoscopic cholecystectomy follow some general
21 Q. Are you familiar with the Society of American 21 principles, yes.
22 Gastrointestinal Endoscopic Surgeons? 22 Q. Right. And so do you believe thata patient can
23 A. lam. 23 consent to a surgeon doing the surgery in a way that
24 Q. SAGES? 24 does not use those generally recognized principles?
26 A. Iam familiar, yes. 25 A. Well, I think we're talking about two different

124 126

1 Q. Have you read any of SAGES literature on 1 issues, because a patient can consent to anything a

2 laparoscopic cholecystectomy? 2 patient decides to consent to.

3 A. Over the years, absolutely. 3 Q. That's what you believe?

4 Q. Have you attended any conferences by -- that have 4 A. Well,I think a patient is an autonomous being. I

5 been put on by SAGES? 5 think we're getting philosophical, though. I'm not

6 A. Ihavenot. 6 sure what you're asking me.

7 Q. Are there any other definitive texts that you've 7 Q. Do you agree that one of the key principles of

8 read or that inform how you perform laparoscopic 8 performing laparoscopic cholecystectomy is

9 cholecystectomy? 9 determining the anatomy of the cystic duct, the
10 A. No definitive texts, no. 10 common bile duct, and the cystic artery?
11 Q. Do you agree that any surgeon who performs 41 A. Ithink that essential to performing a laparoscopic
12 Japaroscopic cholecystectomy must follow 12 cholecystectomy is determining the anatomy to the
13 generally-accepted principles for a safe operation? 13 best of your ability.
14 A. How do you define those to be? 14 Q. And, Doctor, my question to you is do you agree that
45 Q. I'm --I'm -- I'm ask -- I'm just asking you do you 16 the safety of performing -- that to perform a
18 think there are -- a surgeon must follow 16 laparoscopic cholecystectomy safely one has to
17 generally-accepted principles in performing 17 determine the anatomy of the cystic duct, the cystic
18 laparoscopic cholecystectomy? 18 artery, and the common bile duct?
19 A. So best of my understanding there are guidelines, 19 A. SoI think that sometimes the anatomy presented is
20 but there's no absolute standard for laparoscopic 20 not the anatomy demonstrated in the textbooks. I
21 cholecystectomy. 21 think that someone doing their due diligence during
22 Q. Do you think there are generally-accepted principles 22 a laparoscopic cholecystectomy should identify the
23 in performing laparoscopic cholecystectomy? 23 anatomy to their utmost certainty and to the best of
24 A. I think there are some general principles. 24 their ability as it presents itself.
26 Q. Doctor, do you agree that a patient can never 25 Q. Right. And so, Dr. Marietta, my question is do you
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'DEFENDANT’S
EXHIBIT

STATE OF MAINE SUPERICOR COURT
CUMBERLAND, 33, CIVIL ACTION o
Docket No. CV-16-471 '

CAROL ARSENAULT
KKENNELLY,
Claimant RESPONDENT MID COAST HOSPITAL’S
SUPPLEMENTAL RESPONSE TO
V. CLAIMANT'S FIRST REQUEST FOR

PRODUCTION OF DOCUMENTS
MID COAST HOSPITAL, and
MIA MARIETTA, M.D,,

Respondents

NOW COMES Respondent, Mid Coast Hospital, by and through undersigned
counsel, and provides a supplemental response to Claimant’s first request for production of
documents as follows:

17.  Any and all documents through the present that show an audit trail for the
electronic medical records, including, but not limited to, electronic medical records used in the
LOGICARE and/or PACS systems, created for Carol (Arsenauvit) Kennelly’s care at Mid Coast
Hospital in September 2015, These records should include the date and fime that every entry
was made, as well as the date and time of any edits. These records should include the identity of
the person making the entry, as well as the substance of each entry.

RESPONSE: Please sce previously filed abjection, Without waiving and subject
to that objection, please see attached CD containing audit logs.

DATED at Portiand, Maine, June 3_, 2017.
Respectfully submitted,

Q‘wﬂ;—w,

I
Jafes F. Marferucel #6878
James P. Spizuoco #5844
Attorneys for Mid Coast Hospital
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EXHIBIT

STATE OF MAINE SUPERIOR COURT

Cumberland, ss. Civil Action
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Claimant,

Civil Docket No.
CV-16-471

vs.

MID COAST HOSPITAL and
MIA MARIETTA, M.D.,

* ¥ % o o % Ok X F %

Respondents.

PRE-LITIGATION MEDICAL MALPRACTICE PANEL HEARING

Taken before Peggy J. Stockford, Notary Public
in and for the State of Maine, on January 24, 2018,
at Ellsworth City Hall, 1 City Hall Plaza,
Ellsworth, Maine, commencing at 9:00 a.m. pursuant
to notice given.

APPEARANCES:
PANEL MEMBERS: MARILYN C. ASHCROFT, CHAIR

MARY COLLINS, M.D.

MICHAEL E. POVICH, ESQ.
FOR THE CLAIMANT: TRAVIS M. BRENNAN, ESOQ.

~ JULIAN L. SWEET, ESQ.

FOR MID COAST HOPT: PHILIP M. COFFIN, III, ESQ.
FOR DR. MARIETTA: ROBERT P. HAYES, ESQ.
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Page 6
No.
And that's because you still -- although you've
taken the initial step, you haven't been able to sit
for that oral portion of your exam?
I'm waiting for dates to be given to me.
And when do you anticipate that will be?
Sometime this spring.
Doctor, the first place you began working when you
completed your residency in 2011 was Mid Coast
Hospital, correct?
Correct.
You worked continuously at Mid Coast Hospital from
2011 up through sometime in 2017, correct?
That is correct.
At the time I deposed you in April of 2017, you were
still working for Mid Coast Hospital, correct?
That's correct.
Subsequent to your deposition you left Mid Coast
Hospital, correct?
Correct.
When did you leave Mid Coast Hospital?
Roughly in June, mid June, of 2017.
And why did you leave?
During that time frame I had been attempting to

re-stratify and restructure my career. I have two
PIESKE REPORTING SERVICE 207-622-1616
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Page 7
small children and was intermittently by myself as a
single parent, and part of my impetus for doing so
was to give myself more time and I wanted to try to
streamline some of the focus, so...
Did your leaving have anything to do with this case?
No, it did not.
What are you current -- where are you currently
employed?
I'm currently employed with a company called
Advantage Wound Care.
What is Advantage Wound Care?
It is a company that provides direct care largely to
skilled nursing facilities.
When did you start working for them?
I believe late fall. I'm unsure of the exact date.
Late fall of 20177
Correck..
And do you have an officev?
I am a -- I am an outside contractor, so I'm
self-employed, and I utilize part of my home as my
office presently.
And what are the -- what jobs do you have? What's
your role that you play working for this company?
I'm a physician administering direct care to

clients.
PIESKE REPORTING SERVICE 207-622-1616
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Page 8
And where do you administer direct care?
To various nursing and skilled facilities throughout
Maine and the greater Portland area specifically.
Does any of the care you provide currently in your
job deal with surgery?
Not invasive general surgery at this time.
Since you've started this job, have you performed
any surgical procedures?
I have performed bedside excisions, but no general
surgery under anesthesia.
So the last time you would have performed surgery
under anesthesia would have been back when you were
working at Mid Coast Hospital, correct?
That is correct.
Are there any other jobs that you currently hold at
the moment?
I am pending a likely position with a vein center as
well. I'm waiting for the completion of a building.
When you say "a vein center", what doeg that mean?
So this is a stand-alone outpatient center that
largely concentrates on varicose veins.
And what would your anticipated role be with that
company?
Also with a primary physician administering, for

example, laser therapy.
PIESKE REPORTING SERVICE 207-622-1616
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Page 57
So you're searching for an explanation to answer why
there was this bad outcome in this case --
Of course.
-- correct?
But in your note itself there's nothing that's

described as aberrant anatomy, correct?
Correct.
Doctor, you stated in response to your attorney's
guestions that you obtain what you consider to be a
critical view, correct?
This is apart from any sort of paper or textbook
interpretation of the critical view, that is, I
guess, Mia Marietta's critical view.
Precisely. That's precisely my point.
Yes.
What you considered to be the critical view for you
is not how the critical view is defined in any
medical literature, any textbook, or any guideline
that you've seen, correct?
Yeah. I don't use the term --

MR. BRENNAN: What's that?

CHAIR ASHCROFT: We've gone over this.

MR. BRENNAN: Okay.
BY MR. BRENNAN:

Doctor, were you exposed to SAGES' definition of the
PIESKE REPCRTING SERVICE 207-622-1616
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STATE OF MAINE SUPERIOR COURT

Cumberland, ss. Civil Action

CAROL A. KENNELLY,

Claimant,

vs.
Civil Docket No.

MID COAST HOSPITAL CV-16-471
and

MIA MARIETTA, M.D.,

0% % F F %k ok F Ok % * H F

Respondents.

VIDEOTAPED DEPOSITION OF: MIA H. MARIETTA, M.D.

Taken before Peggy J. Stockford, Notary Public
in and for the State of Maine, on April 25, 2017, at
the offices of Germani, Martemucci & Hill, 43
Deering Street, Portland, Maine, commencing at 9:30

a.m. pursuant to notice given.

APPEARANCES :
FOR THE CLAIMANT: TRAVIS M. BRENNAN, ESQ.
FOR THE RESPONDENTS: JAMES F. MARTEMUCCI, ESQ.

ALSO PRESENT: JAMES BILODEAU
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4MR. BRENNAN: That -- good clarification.
BY MR. BRENNAN:
So I'm not ~- I'm -- I'm asking presently in 2000 --
let's go back to 2016. Can you give me an order of
magnitude of how many surgeries you would have
performed?
What do you mean by order of magnitude?
A sense, a rough approximation of how many surgeries
you've performed.
Yeah. Per year or total?
Yes, total.
Per year, I would say roughly 200 a year.
And would that -- would that be your -- your rough
estimate of how many surgeries you've performed
since you began working at Mid Coast Hospital?
A rough -- a very rough estimate --
Right.
-- yes.
So if we look at 2015, you might've performed
approximately 200 surgeries, give or take?
Sure.
Okay. And of -- of the 200 surgeries, how many
laparoscopic cholecystectomies, approximately, would
you be performing?

Well over a hundred to 150. It's the most common
PIESKE REPORTING SERVICE 207-622-1616
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operation I do.
So, Doctor, is it fair to say approximately 75 or 80
percent of your practice is laparoscopic
cholecystectomy?
Perhaps a little bit less, but it certainly does
form a large percentage.
Okay. A -- certainly a majority of your surgeries
are lap -- laparoscopic cholecystectomy?
Greater than 50 percent I think is fair.
Okay. And I just want to be clear when we're
talking about the majority of your‘cases being
laparoscopic cholecystectomy. Are you including
just cholecystectomy in general, or is it
laparoscopic cholecystectomy only?
I have done one open gallbladder procedure since
I've been at Mid Coast, so this would by default,
then, be laparoscopic cholecystectomy.
Okay. I just wanted to make sure --
Sure.
-- we were talking the same thing.

How many other general -- you mentioned Dr. Bird
and Dr. Hyde. How many other general surgeons are
on staff at Mid Coast?

Yeah. We presently have two additional surgeons

working with us that I have not mentioned.
PIESKE REPORTING SERVICE 207-622-1616
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structures, the gallbladder, and the liver.

BY MR. BRENNAN:

Is -- is -- is -- does that technique have a name?

I don't name it.

Okay. So you talked -- I'm just following up on
what you said, which is there are different -- there
are different approaches or techniques for
performing this surgery, and I'm wondering do any of
these approaches or techniques have a name?

Yeah. So, for example, some literature says -- that
I recall seeing in the past, people have labeled a
critical view of safety. But another thing I think
that it's important to keep in mind is that people's
application of that phrase, "the critical view of
safety," is different in different hands and there's
no one standard; so that's why I -- purposefully I
avoid using that phrase. 1I'd rather describe my
steps than apply a term, because I think it's a
little bit nonspecific and non-descriptive.

You believe that in terms of publications that
you've reviewed, SAGES or other textbooks, that the
critical view of safety is unclear in terms of what
that -- what that process entails?

If you look across the spectrum of literature,

people use different -- for example, people use
PIESKE REPORTING SERVICE 207-622-1616
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guys are going too fast. I need to object because I
think you did answer the question; so object to the
form. Go ahead.

MR. BRENNAN: Okay. You can answer. Can you
read back the question, please?

(Readback)

THE WITNESS: As defined by who?

MR. BRENNAN: As defined by your training and
the publications that you'wve read.

MR. MARTEMUCCI: So cbjection to form. She's
already said those are different.
BY MR. BRENNAN:
You can answer the question.
I adhered to my safety precautions in performing a
laparoscopic cholecystectomy.
And walk me through what Dr. Marietta's safety
precautions are for performing a laparoscopic
cholecystectomy.
All right. So I identified the cystic duct -- you
know, to the best of my knowledge, I identified the
cystic duct/gallbladder junction and removed all
tissue in proximity such that all that was seen to
my eyes was the cystic duct, gallbladder junction,
and the liver.

And at that point you then clipped and transected
PIESKE REPORTING SERVICE 207-622-1616
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what you believed was the cystic duct?
I did, as I've described, vyes.
And according to your procedure, the way that you
perform laparoscopic cholecystectomy, once you had
dissected out what you believe is the cystic duct
and seeing where it -- the junction with the
gallbladder, it is then safe to clip and transect
that ductile structure, correct?
If I am confident beyond a doubt in my mind of the
anatomy, then yes.
And is there anything in Miss -- in this case
involving Misg Kennelly that you attribute to making
identification of the anatomy difficult?
Well, certainly the case in general is very
difficult for all the reasons we've enumerated on,
but when it came down to it at the time that I was
preparing to clip, then there was nothing
prohibitive about my identification or I would not
have clipped. Does that make sense?
Right. I think I understand completely.
Okay .
What you're saying is is that this was a challenging
case.

Yes.

There was a lot of omental adhesions that you had to
PIESKE REPORTING SERVICE 207-622-1616
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STATE OF MAINE SUPERIOR COURT
PENOBSCOT, ss. CIVIL ACTION

Docket No. CV-16-117
DOROTHEA B. McCAIN,
Claimant,

ORDER
V.

JOHN F. VANADIA, D.O,,
BANGOR SURGICAL ASSOCIATES
P.A and ST, JOSEPH HOSPITAL,

Respondents.

Presently before the Court is Claimant Dorothea B. McCain’s Motion to Compel
Defendants to produce medical records relating to Dr. Vanadia’s treatment of non-party
patients. Respondent, St. Joseph Hospital, filed an Opposition to Claimant’s Motion on June
5,2017. Respondents, John F. Vanadia, D.0., and Bangor Surgical Associates P.A,, filed their
Opposition to Plaintiff's Motion on June 12, 2017. Claimant filed her response to
Respondent, St. Joseph Hospital, on June 12, 2017, and on June 16, 2017, Claimant filed her
response to Respondents, John F. Vanadia, D.0., and Bangor Surgical Associates P.A. On
June 15, 2017, the Panel Chair referred the Motion to the Chief Justice of the Superior Court
pursuant to M.R. Civ. P. 80M(e). A hearing was held on June 29, 2017,

After careful consideration of the parties’ respective filings, the Court grants the
Motion for the reasons stated below.

E BACKGROUND

The relevant background underlying the present dispute can be succinctly stated as
follows: On November 23, 2015, Dr. Vanadia performed a laparoscopic cholecystectomy on

EXHIBIT 1
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Ms. McCain. During the procedure, Dr. Vanadia mistakenly dissected Ms. McCain’s common
bile duct, which he thought at the time was her cystic duct. Ms. McCain allegedly suffered
serious consequences as a result of the procedure, and filed her Notice of Claim on June 30,
2016, and proceeded in accordance with M.R. Civ. P, 80M.

During the discovery process, Dr. Vanadia agreed that the standard of care requires
that a surgeon performing a laparoscopic cholecystectomy visualize certain anatomical
features before dividing the cystic duct. The cystic artery, cystic duct, and gallbladder form
a triangle, sometimes called Calot’s Triangle, and the cystic artery node sits within the
triangle. Dr. Vanadia agreed that his operative notes do not recite visualizing the necessary
anatomical features before dividing what he thought was Ms. McCain’s cystic duct. Dr.
Vanadia testified that he was trained to and as a matter of repetition (habit) visualizes the
necessary anatomical features (called the “critical view of safety” by the Plaintiff) before
dividing the cystic duct, Because it was his routine “practice” to visualize the necessary
anatomical features, Dr. Vanadia testified that he did so in Ms, McCain’s case.

Ms. McCain requested discovery of Dr. Vanadia’s operative notes for all of the
laparoscopic cholecystectomies that Dr. Vanadia performed in 2015, redacted to remove
any personally identifying information. Dr. Vanadia objects and claims, inter alia, that the
Doctor-Patient Privilege, 22 M.R.S. § 1711-C, and the Health Insurance Portability and
Accountability Act (“HIPAA") apply to bar Ms. McCain from accessing Dr. Vanadia’s
operative notes. St Joseph Hospital also objects and raises similar issues, The Court will

address each ground for objection in turn.
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IL Standard of Review

M.R. Civ, P. 26(b) provides in pertinent part “Unless otherwise limited by order of
the court in accordance with these rules. . . parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending
action....” Liberal discovery is a procedural mechanism utilized to “eliminate the sporting
theory of justice and to enforce full disclosure between the parties.” Pinkham v. DOT, 2016
ME 74, 12, 139 A.3d 904 (citations omitted),

Ill.  DISCUSSION

A Releyahgg to Subject matter of Litigation

In this medical malpractice case, the standard of care requires that the surgeon
perform a particular task during the course of surgery. The surgeon’s contemporaneous
notes do not reflect that he performed this particular task in Ms. McCain's case. The
evidence that the surgeon met the standard of care is his claim that it is his habit or routine
practice to perform this particular task and therefore he performed the particular required
task in this particular case.

If the non-party records reflect that Dr, Vanadia always makes a notation that he
visualized the necessary features in question before cutting, this will corroborate the
doctor’s testimony that it is his habit or routine practice to do so. Alternatively, if the non-
party records reflect that Dr. Vanadia never makes a note that he visualizes the area in
question before cutting or sometimes visualizes the area and other times does not, this will
provide the factfinder with some evidence to evaluate whether it is in fact Dr. Vanadia’s

habit or routine practice to visualize the area in question.
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Without the records in question, the plaintiff has littie ability to challenge the
surgeon’s claim of habit or routine practice, Disclosure of the records reflect on the liability
question, resolution of which might otherwise rest on the surgeon’s unverifiable testimony
about his habit or routine practice. Therefore, given the facts of this case, including the
habit or routine practice testimony on which the defense intends to rely, the court finds
that the non-party records are directly rélevant to the malpractice claim at issue, that there
exists a need for the disclosure of the non-party records, and discovery of the same is
reasonably calculated to lead to the discovery of admissible evidence. See Snibbe v. Superior
Court, 224 Cal. App. 4" 184 (2014)(non-party medical records relevant to habit testimony).

B. 2MRS. §1711-C

22 M.RS. § 1711-C(2) provides in relevant part “An individual’s health care
information is confidential and may not be disclosed other than to the individual by the
health care practitioner or facility except as provided in subsection 3, 3-A, 3-B,6or11.”
“Health care information” means “information that directly identifies the individual and
that relates to an individual’s physical, mental, or behavioral condition. . .” 22 M.R.S. §
1711-C(1)(E). “Health care information” does not include “information that protects the
anonymity of the individual by means of encryption or encoding. ., .” Id.

Here, the information that Ms. McCain seeks is the redacted information of Dr.
Vanadia’s patients. With the patients personally identifying information redacted, the
records would not constitute “health care information” prohibited from disclosure under
the statute, because the records would not directly identify the individual. The Court need
not address Respondents, Dr. Vanadia and Bangor Surgical Associates, arguments that

encryption or encoding is the only means of protecting “health care information,” because
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the Court finds that such records, in their redacted form, do not constitute “health care

information” under the statute warranting further protection through encoding or

encryption,

G HIP

45 CF.R. § 160.103 provides in part:

Individually identifiable health information is information that is a subset of health
information, including demographic information collected from an individual, and:

(1) Is created or received by a health care provider, health plan, employer, or health
care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or condition of
an individual; the provision of bealth care to an individual; or the past, present, or
future payment for the provision of health care to an individual; and

(i} That identifies the individual; or
(ii) With respect to which there is a reasonable basis to believe the information can

be used to identify the individual.

Protected health information means individually identifiable health information:

(1) Except as provided in paragraph (2) of this definition, that is:
(i) Transmitted by electronic media;

(if) Maintained in electronic media; or

(iii) Transmitted or maintained in any other form or medium.

45 C.F.R. § 164.514 further provides:

Health information that does not identify an individual and with respect to which
there is no reasonable basis to believe that the information can be used to identify
an individual is not individually identifiable health information,

(b) Implementation specifications: requirements for de-identification of protected
health information. A covered entity may determine that health information is not
individually identifiable health information only if;

(1) A person with appropriate knowledge of and experience with generally

accepted statistical and scientific principles and methods for rendering
information not individually identifiable:
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(i) Applying such principles and methods, determines that the risk is very
small that the information could be used, alone or in combination with
other reasonably available information, by an anticipated recipient to
identify an individual who is a subject of the information; and
(ii) Documents the methods and results of the analysis that justify such
determination; or
(2)
(i) The following identifiers of the individual or of relatives, employers, or
household members of the individual, are removed:
(A) Names;
(B) All geographic subdivisions smaller than a State, including
street address, city, county, precinct, zip code, and their equivalent
geocodes, except for the initial three digits of a zip code if,
according to the current publicly available data from the Bureau of
the Census:
(1) The geographic unit formed by combining all zip codes
with the same three initial digits contains more than 20,000
people; and
(2) The initial three digits of a zip code for all such
geographic units containing 20,000 or fewer people is
changed to 000.
(C) All elements of dates (except year) for dates directly related to
an individual, including birth date, admission date, discharge date,
date of death; and all ages over 89 and all elements of dates
(including year) indicative of such age, except that such ages and
elements may be aggregated into a single category of age 90 or
older;
(D) Telephone numbers;
(E) Fax numbers;
(F) Electronic mail addresses;
(G) Social security numbers;
(H) Medical record numbers;
(I) Health plan beneficiary numbers;
(1) Account numbers;
(K) Certificate/license numbers;
(L) Vehicle identifiers and serial numbers, including license plate
numbers;
(M) Device identifiers and serial numbers;
{N) Web Universal Resource Locators (URLS);
{0) Internet Protocol (IP) address numbers;
(P) Biometric identifiers, including finger and voice prints;
(Q) Full face photographic images and any comparable images;
and
(R) Any other unique identifying number, characteristic, or code,
except as permitted by paragraph (c) of this section; and
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(ii) The covered entity does not have actual knowledge that the

information could be used alone or in combination with other

information to identify an individual who is a subject of the information.
HIPAA imposes a burden upon Dr. Vanadia, or upon St. Joseph'’s Hospital as the Hospital
appears to be in possession of the records in issue, to appropriately redact the medical
records of Dr. Vanadia’s patients, However, HIPAA does not prohibit the dissemination of
individual medical records, but only proscribes a process by which the records must be
“de-identified” before they are disseminated. To the extent that the medical records sought
in this case are redacted in accordance with 45 C.F.R. § 164.514, they would no longer be
individually identifiable health information or protected health information.

D. Doctor-Patient Privilege

In Maine, the doctor-patient privilege is embodied within M.R. Evid. 503(b), and states

in part:

A patient has a privilege to refuse to disclose, and to prevent any other person from
disclosing, confidential communications made for the purpose of diagnosing or treating
the patient’s physical, mental, or emotional condition, including alcohol or drug
addiction, between or among the patient and:

(1) The patient’s health care professional, mental health professional, or licensed
counseling professional; and

(2) Those who were participating in the diagnosis or treatment at the direction of
the health care, mental health, or licensed counseling professional. This includes
members of the patient’s family.

Furthermore, there exists a presu'mption that “the person who was the health care,
mental health, or licensed counseling professional at the time of the communication in
question has authority to claim the privilege on behalf of the patient.” M.R. Evid. 503(d)(2).
In this case, Dr. Vanadia has claimed the privilege on behalf of his patients. Dr. Vanadia has

refused to disclose his operative notes for non-party patients. Plaintiff has requested only
7
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redacted copies of the non-party operative reports, such that all identifying information is
removed,

It appears that the Law Court has not yet addressed whether a physician-patient
privilege protects redacted non-party medical records. Hoﬁever, long ago, in the face of a
privilege argument, the Superior Court ordered redacted non-party patient records to be
produced. Balian v. Kamm, No. CV-83-9, 1987 Me. Super LEXIS 376 (Dec. 22,1987) (patient
records ordered produced with the patient names redacted).

Ms. McCain argues that many states and federal courts have allowed the disclosure
of redacted medical records of non-party patients under circumstances similar to those in
the current litigation. See, e.g., In re Rezulin Prods. Liab. Litig., 178 F. Supp. 2d 412 (S.D.N.Y.
2001) (production of redacted records does not violate the physician-patient privilege)
(“The question whether the discovery of records redacted to eliminate identifying
information may be compelled consistent with the privilege has been decided by a number
of courts ... Aimost all have ruled in favor of discovery in such circumstances."); Terre Haute
Regional Hosp.,, Inc. v. Trueblood, 600 N.E.2d 1358, 1359 (Ind. 1992) (After reviewing the
decisions of other states, the Court held “that when all the information regarding the
identities of these ﬁon-party patients has been redacted from the records, production of the
medical records will not violate the physician-patient privilege.”); Cmty. Hosp. Ass'n v. Dist,
Court of County of Boulder, 194 Colo. 98, 570 P.2d 243 (1977); Snibbe v. Superior Court, 224
Cal. App. 4t 184 (2014)(production of redacted non-party patient records does not invade
the doctor-patient privilege and production ordered where doctor was claiming his habit
or practice was to perform his duties in a particular way); Ziegler v. Superior Court, 134

Ariz. 390 (Ct. App. 1982). More recently, in 2010, the Supreme Court of Utah held that
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“where redaction of personal information will prevent identification of the patient

connected to the medical information, the redacted information is not subject to the

[evidentiary rule of privilege]”. Staley v. Jolles, 2010 UT 19, p 25, 230 P, 3d 1007. The Staley

court continued: “Because [the evidentiary rule of privilege] is not applicable where the

names of the patients have been redacted in a way that adequately prevents them from

being identified, and because the information sought is relevant to [the plaintiff's] claim, we

. order [defendant] to disclose properly redacted copies of the medical records ..."). Still
more recently, in 2016, in Wipfv. Altstiel, 2016 SD 97, the South Dakota court, after
reviewing the law from other jurisdictions, held that redacted records containing
anonymous, nonidentifying information are not protected by the physician-patient
privilege because there is no “patient” after the identifying information is redacted. The
Court held that “[T]n accordance with the rationale of the Utah Supreme Court and the
almost unanimous view of other courts, we too hold that anonymous, nonidentifying
medical information is not privileged per se.” Id.

A minority of courts that have addressed the issue of production of non-party
medical records have refused to allow the disclosure of redacted, non-party medical
records. See Parkson v. Central Du Page Hospital, 105 111. App. 3d 850, 855, 61 111, Dec, 651
(1982) (“Whether the patients’ identities would remain confidential by the exclusion of
their names and identifying numbers is questionable at best. .. As the patients disclosed
this information with an expectation of privacy, their rights to confidentiality should be
protected.) (citations omitted); Roe v. Planned Parenthood Southwest Ohio Region, 2009-
Ohio-2973, 1 49, 122 Ohio St. 3d 399 (“Redaction of personal information, however, does

not divest the privileged status of confidential records. Redaction is merely a tool that a
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court may use to safeguard th-e personal, identifying information within confidential
records that have become subject to disclosure either by waiver or by an exception.").

This Court finds that properly redacted patient records are not privileged. To the
extent the operative reports in this case constitute “confidential communications”, once
sufficiently redacted so that a particular patient is not identified and reasonably cannot be
identified, the physician-patient privilege does not apply.

The purpose of the physician-patient privilege is to promote candid communication
between patient and physician to promote quality medical care and to prevent disclosure
of highly personal information. The purposes of the privilege are achieved by sufficient
redaction. Neither of these purposes is undermined by ordering that records that are not

connected to any particular patient be disclosed.

E.  Burdensome

The Court is fully satisfied that production and redaction of the requested records

would not be unduly burdensome in this case.

E. Scope of Production and Redaction

Under the facts of this case, the court orders that Defendants produce redacted
operative notes of the 15 laparoscopic cholecystectomies performed by Dr. Vanadia before
he performed the surgery on Ms. McCain and the 15 laparoscopic cholecystectomies
performed by Dr. Vanadia after he performed the surgery on Ms. McCain?. Each redacted
record shall include_only the year of the surgery, the name of the surgeon (Dr. Vanadia), the
name of the procedure, and a portion of the section labeled “operative procedure” (i.e.all

information other than the year, the name of the surgeon, the name c?f the procedure, and a

! During oral argument, plaintiff reduced her request to 30 reports.

10
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portion of the “operative procedure” section will be redacted). The “operative procedure”
section shall be provided only to the point in the surgery where the gallbladder was
removed. To the extent there is any identifying information (name, dob, age sex, race) in
the “operative procedure” section, such information shall also be redacted. The Court is
fully satisfied that these very significantly redacted records will not identify any non-
parties and that their identification will not be able to be discerned from the records or
otherwise. It is further ordered that the redacted copies be used by the plaintiff solely for
the purpose of presenting her claim before the Medical Malpractice Screening Panel or in
connection with prosecuting a claim before the court. Plaintiffs counsel shall not attempt
to identify the persons whose identities have been redacted and shall not provide copies of
the redacted records to anyone, other than expert witnesses in the case. Any expert witness
shall be required to not share the redacted copies with anyone, to use such copies only for
the purpose of this case, and to return the copies to plaintiff's counsel at the end of the case.

The Entry is:

1 Claimant Dorothea B. McCain’s Motion to Compel is granted.

v Pursuant to M.R. Civ, P. 79, the Clerk shall incorporate this order into
the docket by reference.

Dated: August 7, 2017 3
/Alﬁn M. Murray, Justice

Maine Superior Court
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UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

CARRIE S. CUMMINS, as )
Personal Representative of the Estate )
of Amelie E. Calabrese, )
)
Plaintiff, )

) 1:17-cv-00119-DBH
V. )
)
UNITED STATES OF AMERICA, )
etal., )
)
Defendants )

ORDER FOLLOWING
IN CAMERA REVIEW OF PERSONNEL RECORDS

In this action, Plaintiff alleges in part that Katahdin Valley Medical Center, through
it employee, Joan Haines, FNP, was negligent in the treatment of Amelie Calabrese in
January 2015. Because Katahdin Valley Medical Center is a federally qualified health
center, Defendant United States of America is a named party in accordance with the Federal
Tort Claims Act.

During discovery, Plaintiff requested the production of Ms. Haines’s personnel file.
Defendant United States of America objects to the production of the file. On October 27,
2017, I conducted a telephonic conference to address Defendant’s objection.

As I explained during the conference, I am not persuaded that the entire personnel
file is relevant to the claims and defenses presented in this case. Plaintiff has not asserted
a claim based on Katahdin Valley Medical Center’s independent negligence. The liability

issue in the case, therefore, is whether Ms. Haines’s care in January 2015 satisfied the
EXHIBIT
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applicable standard of care. The quality of Ms. Haines’s job performance on other
occasions is not necessarily pertinent to issues in this case. Nevertheless, because Ms.
Haines’s personnel file could possibly reference her treatment of Amelie Calabrese or
otherwise contain information related to Ms. Haines’s knowledge of and ability to treat the
medical condition with which Amelie Calabrese presented, I ordered Defendant United
States of America to produce the personnel file for an in camera inspection.

I 'have completed my review of the file and have determined that the file contains
three documents with information potentially relevant to this matter. Specifically,
Defendant United States of America shall produce the highlighted portion of document
number KVHC1-000072,' the highlighted portion of document number KVHC1-000089,
and document number KVHC1-000069. Defendant United States of America is not
required to produce any other documents in the personnel file.

NOTICE
Any objections to this Order shall be filed in accordance with Fed.R.Civ.P. 72.

/s/ John C. Nivison
U.S. Magistrate Judge

Dated this 5 day of December, 2017.

! To preserve Defendant’s right to object to this Order before the disclosure of the information, and to
permit redaction of the documents in accordance with this Order, the Court will forward via U.S. Mail to
Defendant a copy of the Order and copies of the pertinent documents with the portions to be produced

highlighted.
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