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BE~~.1V t r-~ iv& 
LAMC~ERT COFFIN 

SIMMONS 
TRIAL ATTORNEYS JUN 14 2019 

Travis M. Brennan ~~~,~~VE[~ 
(207) 784-3576 
tbrennan@bermansimmons.com 

June 12, 2018 

Julie Howard 
Clerk of Court 
Cumberland County Superior Court 
P.O. Box 412 
Portland, ME 04112 

Re: Carol (Arsenault) Kennelly v. Mid Coast Hospital 
Docket No.: CV-16-471 
Our File No.: 26762-01 

Dear Julie: 

Pursuant to M.R. Civ. P. 26(g), I am writing to request a hearing with the Court to resolve a 
discovery dispute involving the Defendant's Responses to Request for Production. The 
Defendant has refused to produce any responsive documents related to the requests below. 

I. Dr. Marietta's Operative Notes 

In Request for Production numbers 1 and 2, Plaintiff requested that Defendant produce operative 
notes for fifty laparoscopic cholecystectomies that Dr. Marietta performed prior to Plaintiff's 
surgery on September 2, 2015 and operative notes for fifty laparoscopic cholecystectomies that 
Dr. Marietta performed after Plaintiff's surgery: 

729 Lisbon Street, PO. Box 961, Lewiston, Maine 04243-0961 800 244 3576 ~ 207 784 7699 F 
PORTLAND LL'WISTON DANGOR bermansimmons.com 022
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~,. T~~~~ c~a~et•ative~ s~ot~s f~~r clip; ~if~y ~~R~j fa~~:.ar°~rsc~~.c eJlc~iecys:~~~otriics t~za~ 1)r. 
r~~~~ri~~~t~ ~~~~P~tc~ria~ec ~r•ir~~~ t~u C~~r~~l ~~r~r~E''[y~"s lapa.rc~sct~~rc: t:l7n~~~±~stc~:~~~1~~~~a~ Sept~mb~~~ 
?, 7C13.~ ~,vit~~ t:~e r~~~~e:~ ~nc~ iefen~i~in~; it~fc~rr►~,~x:i,~r~ t`~r t~;c iri~iv~c~ual }irl~:~~il.s ; er:~~~:1~~t'.~ t~:~ 
~a~-c~s~a~~r~ p~~~icni ~c~~xficteriki,~.lit,~~. 

E?E~.~~T'~~Q~ld X13. cYC~i~I#,itatl. lia I~~]~ ~,(''1'1~Ti3~ C1~~Cl:~~(991a S~G~ ~~t"l~l d~FCl~,i~'a 1)E',tGl1L~d[~~-

t'~7j~ct; 1~~ t:ltis t"~yut~Sti~ t}~e ~c~~nt it ~ee~:~ ~l~f~ar~rn~~ix5~, t»• c~c~r_-.?rnetjts ~.v3larli ~a~~ 
~:~~t~~dvr~~ti~il s~~~)a~lia~~, ~~~~ ►~~~l~rnit~~~ ~~~ it~fe~~-ia~~t~a~i ~:r r;t~rt~~ri~~1 ~~•ot~~cter~ ~~}~ the Maine' 
1-(~~a1C;:11 ~c~curi~y~ ~~r, 3~ ]~i.1;.S.A. ~:~~r~~, ~~iDY.,~i~'1, c~r~ry c~tlaer ~i~~[icarl~ ~ri~~i.Cv~~c car 
~~~~.rix~e~. I~t~fc~nr~ar~t ~i.~~ihr~rz~ljj~c.~s -a th.4 i-c~c3t~~est ts~e~~:i>c ifi i,~ ovcrhi•;aacir ~:~~~ul~r 
t~~rrcicnsc~n~e, ~.~cl ~~tic ir~f'c~rrrr~~tican a~~;~~ rea~~arakal,~~ ~aI~i~l~t~ci 1e~ J~~~:~ tea tl~ca Ali; c~a~rer.~r n~' 
~~c~r~i~~~tr:e ~~.ri,:3e~t~:e, 

~. '']tc~ c~~c~r~~i'tre nt:9 ~~s fct' tfic~ fifty ~ ~) l~t~~rrr~~:~-~~~-ri:- r:l~r~)r~~^.~4rr~ct.rj~Tji.~s that i3~•. 
~t~~z~i~t~~a nr~~~P~_~rr~~d G7ft~~~~ C~r~] ~:~-~i~r7c~11~~'"~ l~~~z~r~~~~:~_~~~~i~ ~~703~~~-}r:~tr::~-~flrr~y~ ~~~ ~e~t~~n7~ier• ~, 
~t11 ~ ~~itl7 tt,~~r •~~~ria.~~~ ~a r►c~ €dt~~l~~if~~+~u~ in~~~~rt~~~i.~ai~~rt 1"t~~• t:f~~ in~~t~.~irlt~al ~:~.~t~~t~.t~ ~•~~.~c~~~c~ try 
;~r~~~~>>°vc~ ~7~31~ttM- ~:r}r~fir:+=rit~j:alit~. 

u~?~~:  !I t~tL': l:i ;~~~t~'tt nr~ .ca f:he ~~t~~i-a~ nl~;~cticai3~ sit f'ca~-th al~~v~, L~ei`encit~nt 
a-~h~ects to tt~~s r~c~uzst~ i~j ~h~ ~~t~e5zrt [t : e~wl::~ in.ffyr€rtativ~ ~~r c3,~~.uyr~erit;~ i~kric~l~ sire 
~:c3:i#~'c~~r~~z ~l i~~c~~~~i~a,;, ~~€~t nr~t 1i~7~ite~ t:7, ir~t'~~-t7:z~tic~~F c~ ~ ~~K~~~~~•i~~l ~~rut~ci~~t~ ter r11e I~i~aE~~ 
1-3~~~~[t}~ S~~_urit~, ~'1c;,, :3~ h~1.1t.5,1~. § ~3~~ii, ~-~11'A:~, ~r ~ri~r r~th~a~ app]c~t~lc~ pri~~ lrg~ t~~~ 
c~v~~r~«€.. )e.t~r»f~nt~ F~~r.~l~~a- ~~jc~c:l5 lu ~~iis r~c~~;~~~est i~c-~:~~~sc it is cav~t' bt'c~~c~, tt_~t~~.~ly 
~a~r~~ir~~~~;7~c, a;~~ ~c~cl~~ ~i ~nf<7r~«~t~~~iar~ nit r~~:~.~r~n-,~l~, rs~]z~.~l=~~cG{ t~~ i~.~x~l rc~ ~~~~~ ~~~~~c~ert~~ of 

Plaintiff is willing to narrow this request to twenty-five operative notes before her surgery on 

September 2, 2015 and twenty-five operatives notes after her surgery. 

II. llr. Marietta's Personnel File 

Plaintiff requested Dr. Marietta's personnel file. 

~~'1~~; ~:v~~n~Iet~ ~~ers€~zrn~] ~i~~t~ for Mir 1~~~~~•i~~,~, M.1~. incluEiil~~ k~til i~c~t lii~lil~~i 
tc~ ail c~flcuments r~latir~g~"~ a~plic~~tis.rx, ~t~-in~;, ctl~ple~y+~~. Lc~t«~fit5, J~~la dGsc;ri~Cit~r~, 
~~rr~~~I~~ve~ ~ eti~it~t~vs, 

CIB~F~7'~UN: It7 acl~i~tic~r~ tt~ the ~~en~ral ol~je~~it~r~s set {'orth ahnu~, 1)efcndarrt 
f,~k~j~~ct~ t~ ttze ext~~t~t 11~~:it !hip ~'t~c~i~est sc~hs ~fnru~t~rt~i~~ ~~rl~ich ~•e ct~r~~~ir~c~nti~~l ~z~t~ 
pc•c~t~ct.cd L~r sts~ti~te ui~ t~~irt3 ps-~~~t~}F ~t~iv~c~+ tights, it~c:luci n~;, bait not Iirr~iCct~ to the h~~i~~e 
1-{,~:,~It~r Stct~rai~~ ~.ct, t}ie H~~~+tn ~ar~: [~t~.~[ity~ 17~I;t'ovc~mer~t Act ~nf 19(3(, arty ~C~ ~.Jt.S,~i, 
!:?,:~~, ~~E'~('T~i~i3ll~. ~Uf~}1C'i" C?~))E'Ct.S ~C) 1,)7i5 fi~C~ITf'ti~ ~'?f~C~ilISE' !~ 1S V7~178, UV~I' ~7J'I)7t~ 17~t}t:}l 

~L'II7~)t~i~ally ~n~ irl sct,pe, aid set~3cs pe,~sc~r»1 a~rci cc~rj~«7erci~tlly :;C~x~sitiu~, ennfide~3tal ~ttd 
~~~°~~~~~ri t~~r~r ixa~o~~~r~~t~t~~~ r~t~t r~~~sr~naE~]}~ ea)ctil~~tec~ to 1~~~~ t~~ thc~ ~~isc~verp r~~ ~~~~n~issi~~le 
rv[~;t~i~ce, 
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III. Training &Continuing Education 

Plaintiff requested documents related to Dr. Marietta's training and continuing education. 

~7, ,~~1 ~~uc-ur~~~7t~s yt~~ ~r~»r x~~~,5~~~sic~:ix, tta~t,~~.ti~i~r, rar ~t-oaatrt~l r~3.7~tit~~ ~to lh~ traini n~ 
~nct,l~ar cc~n3: r~iing rn~~tiica~ educti~i~ia~ oaf l~~[i~ l~~tarietta~ h~.~_ 

~'„~I3f~{:'Tl~h: I~~ a~dil.is~n t~r~ #:t~~c .~~en~r~l rz~~jcact~or7s ~et~ Fc»•tt}a aEa~~ve, ~I~~i~~~a~1a1~L 
c~~jct-ts ~Cc7 t}~s~ rc~~t-i~st c~tt tEi~^- ~rc~un~~ kl1~r i~ is ~~v~:rl~~ t~~-~a~c~, tia~~ltGly ~ur~e~as~~an~~~, ~7.r~~3 rlc~~ 
a°c~.~c~~~~ly ~=~Jc~~la~tcd CQ 9e~~1 tra [h~: di~~;~:~~z~r~t ~~f~a~rrii~sif~l~ ~videtic~~. F~'u~~th~~r, ]~e~`c~ri~unt 
~1~~~=ck'~s cry lh~~~ c~rc.nt t1: at this ~-~c~tia~~s2 :se~k's ~~rac:~.i~i~-~cnt~ ti~vl~i~:~i €are cn~-~t'iri~tYti~-~I :~r7cl 
pre~t~~ct~zi ~,~• ~;atl~~~~ ni• L~~ir~ .I:~a~•~~r prU~~c~~~ rig;hL-s. in~c~);~t~ia~~, k:,ut a~ot lin~it~~~l tc~ t:);c i~~f~li:r~~:~ 
f-{e~lt~x :~e~ur:tt.• r'1c~, t1~~ fir~alt]~ C:~.~rt7 Qt~ality E1r~E:frc~~~r~n~et7t ~kc~l ~I~ 1~3l3~, ~+l~tl ~~E~ t~~,l~.S,A. ~-
Ei:31 

~ 1~~~~<<~~nr~ ~~U t~c,~urn~aa~t~s ~l~~itr~~~it~~c~r1 ~~~~ 1+~ia i~~3rict~t~, M,1). tip 1~•tici ~aas~: Hc7yt~~~a~ 
~l~t~~~ir~n c:s~n~ir7uir7G ~cjl;ca:iczn c~reriGt:~ c~.~r'nc:rd, k~ctv,1f1f~n ~(l l ~ a t~:tl ~'~~d. S. 

~i.~ FC" ~CT~{r ]n a~~cirrir~n ~1_~ tf~~ ~~~~~~~~~~t c>1~j~c~i~r~s yet fortk~ ~~kst~~f~~, 1~~~~y3~~,ni 
ai~~~ct~: ~c~ t}pis r~e~~~«e:st o~n ttte~ ~ a-ou~~i34 ~I~~~t it is t~~~~~>rly~ I,r-~ad, ~ntitrl~f bl~~~~icr~s~:~r~~~:, ~a~~c~ nc~r, 
r~>~~son~-~~S]_~a ~:;~Ic,~alatcc~ ~r~ lt:,~~~ ~r~ tl.~~~ ~iS:;covea~~~ ~_~t a~»~issiMle ~~~~id~~~ce~, .Furtt;cr, T~efc~r~d~:irt 
~t~j~~G~t3 tc~ fitzi~ f~x.t~~ta~ t~h~~t ~.F4i~ r~:gEi .tit ti G_c:i;s doc ument~ ~~i~i~~la r~~~c~ r~~a~ftti~n~.i;il an~1 
~arc~t~~ztecl k.+~~ s1:~atui~ i~r fh~,-~i ~~;~rt~~,~ ~a; i ~t~ucy~ r-i~;hts, l~~c~u~l ii~~;, buy r~u~ ~irn il~:.ci :~~~ thr h~~~~in~: 
l tt:;~~th. Sec:urit~,, tl~t. e}~e J-f f~t,lth ~:~~~i~e~ [~ua.lit~a lin_~~rc~~~ey~:er~t Acl tai' 19~t~(; a rld ~G ~1,~'~,5.t1. 
fr31, 

IV. Audit Trail Materials 

In Plaintiff's Supplemental Request for Production of Documents, Plaintiff requested audit trail 

materials from the Defendant. 
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1, ~lny Traci ~Il ~lc~cur~~E~ti~s through thz~ ~rc^st~t~t that s~~ov~a an ~.uciit lr~~il f'~t- the 

~~Ie~ctrnnic Fr~~E~ica3 recor~~~, iracludi~~, but ~~~t l Y~~~t~c~ try, ~I~;ct_ronic ~eciica~ rc~:4rci:; used ~n 
thc~ ~.CtG~C.~RT ar~c~,lc~t• £'t'~CS syrs~ems, erc~atc~f ~~crr ~:arol (~trsct~ault} K~r~n~clly"~ care ~ti M:id 
Ccr~:z5l I~e~s~~ita] i ~1 Se~zern~er ~{71."~. '!"hese r~r.~card~ sh~tll.c~. rncl~►c~~e the date and ti~ie~ tl~ 7t 
c:vt t'y~ ~t~t~t,y tn~•~~ rn~cie, ~s ~.re]:1 ~s the date at~cl te~rae ~~'an~r ~dit~. These.recc~rei~ should 

incl~i~~ ~he~ ;i~~c~r~t~t}~ of~tlae ~a~crs~n ma}~in~ i~~i~ ~nt~y,. ~.s wt~ll a~ tie s~~~sl.ance f~~~a+cl~ ~r1tr~F. 

QS~~C~F7C~~C: ~)c:~E'etzdant uk~~ects tc~ths rcrc~taa=stas ~udi~ Lrails ~i~~ ~~c~t: ~i~rt~fth.c~ 

mec~~s;t~1 C~cpre~~ a~ t_11~~y do Lzr~t rE:i~c~e't aziy try ~tm~:r~t r4r~nc~er~rl, ~r~ci n~ ~e~]Et1 care 
~~r~~:Citi~n~:r t~t~lii~~ ~~n tl~Er~~ ~t~ t'~ci•~det~ carp:_ r1~f'~nda€1t fiti-~hG~~~~ cz~jc~~~ts la~~aus~ a~.~r~it 

trails ~~r~ rzs~t c~esi~n~~i r~c~r ct•~ated #`~r at~tt~ clinical ~3lirpnse, but. stsl~~l~r tc~ faci~itr~te 
t:~~e c~i4cf7ar~L of ol~li~ ~.[i~,Tr~s u~1c~c~~ t.}tt~ federK~I ~'~-i+.~7c:y Rule, r~1~~dit trails arc* 
t:o[if~~g~.lrec~ tc~ suF~~~r't csam~aii~ncc~~~~riLh f~dca-~l ~jr•ivsicy tx~andates ~r1c1 arc nog 
int~nr~cEr~ P't~r', c}ar usc~cf ~bs ~ recarc~ cif, ~~tiet~~t care ~rot:~:54e5, 'I'hr:. use of ~rivsl~~ 
r~l;~i~~cl lc~~s ~=hic:tx s~r~~~~ icj~:~z~tifyth~~ote~~Ci~l tiric~~i~~graf~~ p~tietit'~ h~~l~~ 
int~~ri~7ati~n. ~t~c^ rarely desi~tiec~ aX the c~eak.~~iZ i~~Jel, near wr~ulc~ they i~~c~t~kify the 

u~!ci~1'l,yi~~ ~rt~cesse5 0l ~r~itient care ire an r~Y~,~~3i~izaCic~n. Same 131ft2 ~~r~i~Facy ]cogs ~n~iy 

gc.~ i~~~rFhcr• to i~iciica_~E; ~~~+het~er a ~'ernrd eras ~~p~iat.~~ci ac• a rc~sc~rt ~i~int~e~l, ~i~t thus 

l~ti~ }t l~u~~z ~rtr~~itit~~ ~~~~c~t~l~[ ~ic~t ~rc~vic~c: ~~~:1~~i.ls ~~s ~:c~ ~.vt~at ~,~~4~s ~~~.~d~~lt~d rlor c,7hirh 
sc~rer~ra t.ar Geld +n,.t~s e•e~~d ley a }st~c~W der ~r catll~a- c.l cii~~~~ ~'>ts l~u~in~:+sS ~tscr~ ~!5 t}ttr <tu r>3t 
T.r~~il uacs iz~t r~~aciily ~~isci:n~;~.mish ~~t~n~e~n s}~~cifc rrz~:~licx~l rE~c:c~r•d 4i~:ce:~~ by 
j~~tl':sn¢t~+t.l ~7tu a~~~~nts Ckzs~t r~~;i~te~r c~~~ t-doe ~~utlit~: ~raii as a result ~f ae ~;reF;4~t~ ~~~-
re~t~a•l i~~~~~€ ir;i~~~rrriatic~n, iheii• ~z-c~l3atiwts+,•zal~i~ S Clry tt~f~~iini5, ~t ~c~.St. .l3eft~tl~l~ittt. 
lurthcrc~bjc~:Ls Lj~['aa:~a~ the auc?i~ tr~il:~ th~n~~elve~; ~tr~e= iir~li?~:c }° tc~ taG ~td~r~isSil~le- ~~.:s 

.. 
cvtde~Zc~c ESC ~.tn~° E~t<~.r~rt}; ~~r ~t'~~1. 1~:~rilzea•, ins~jt~i r gas ~i;~c:l:t' trails reflect access lt> tki~~ 
Id'1C:17f'r1 ~"I l+ fi!'~n"SC3fl5 ~l~'~lU.SL"c'~f~?i~lU ~Sii71.]l~!(~S ~11C~ll~~C_' }:]"C~~~551C3[1~17 C: C??71~~/~!tL']]~['C CC!VI!'.'.N 

{CtlVlll~';i, ll'1C_~17fj1[;~; CLb'1Cb1~'311~; l~lC. f{Ue1~11j'` i31lC1~a71' 5z1tE~}~'t?Y I1lG[~sG'A',t ~r3I't;e C~lC~j ~11'G 

~~z•otec:tccl fra~m tai scc~ue~-y h~ 2,j i+~'1.I~.~.11. ~ :~,ri~ {}, 1{1~ iv~..1~.5.~1. ~ Z51f➢-~1, ;~2 N9,lt,~.1'~. 
~[~~~9, anti 3:~ A.~1.4Z.5.~'1, ~ :~~~3~Ey. l.il~ty~vis~, ~rls~t'ar as a~.~ilii tr'r~ils a~~ft~ct ~ict:es5 rra the 
EI~_~~ t~~ ri~.l<-~ria~~ufi*~~:m~~x~ p~c:r:5~r~.~te~, tt~c~}~ r~~~e~~t the l~cf~~~c~z~t~~t'S n~~:aztal 
i~t~~res~iG~ris ~i-~el ~zctit~itir.:~ k~~ a~~ti~ipatir~n of'l'iii,~aiir~r~, ~ttd ~.re= th~rP.f~7.•x~ ~~?'tstect~i.~ 
l~?~ t:tin ~ti~c~rk pt~o~~.~~:k priv~lc4#;~. 

[~~£c°tt~:~7_[rt. Is~rtht~r e~t~Je~~t~ ~it~s:~au.se c.r~a~in~; zxi~,`iii t.r~il,5 is ~e~t~+r~~l.l~~ rt 
qua^d~n~cln~e rir~~ ~h~~znsi~.rc~ ~~i~~c~cs~.. "1't~~~:r ticTa~ }-~~i~,de~, ~~~rh:it:~ ~ini:l~c~~~ 1~~~ir~aa7_ 
r(:St.tl~c~ K~~7c] ~tt~rttcti~ ti3ri~C~,, (:t~'rt~~t~i~t~~~r~~i~C~ the ai>,;~t~~'r:it~d expeesse 1~~at 9s ~~~c~ui~-~el 
tra cr~~zike. aril ~l~~ez ~n .~e~~ice~w• kh4zn 'C~r ~av~~Ce1 ~15e c~isclt~sur~r r~1~~r~i~~il~~;e.~c~ it11't~r`r~ati~ol~, 
~t.x1~~z:~=~.n~Ci~ll~~ o«ta~~r~7~~:t~,~ ~vtrtt~it~.~~cr linaitt;~ ~~zllixe Ct~nsi nz~t~rials t~~»~• c:or7t~ri1~«C,G. ~~~ 
tfi~ clis~K~+,~c:ry E~~•c~r,:~~s, 

Plaintiff is willing to further limit this request to include just the audit materials that relate solely 
to Dr. Marietta's entries in Plaintiff's medical record. 

Pursuant to Rule 26(g), undersigned counsel and Defense counsel conferred in good faith to try 
and resolve this discovery dispute. The Defendant stands by its objections and will not produce 
any responsive documents. 
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Julie Howard 
June 12, 2018 
Page 5 

Undersigned counsel requests relief from this Court in the form of an Order requiring the 
Defendant to produce responsive documents to these requests. 

I request that this matter be considered at this Court's earliest convenience. 

Sincerely, 

~~ 

Travis M. Brennan 

TMB/msh 
cc: Carol A. Kennelly 

Philip M. Coffin, III, Esq. ✓ 

1482675.doc 
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ATTC7RM1IEYS 

June 15, 2018 

Julie Howard, Esq., Cleric 
Maine Superior Court 
County of Cumberland 
205 Newbury Street, Ground Floor 
Portland, ME 04112 

Re: Carol A. Kennelly v. Mid Coast Hospital 
Docket Na: CV-16-471 
LC File No: 4784-181 

Dear Ms. Howard: 

Abigail C. Varga 
avarga~a lambertcoffin.com 

I just received Attorney Brennan's request fora 2G(g) conference with the Court. I have 
attached the response letter from the Defendant to Plaintiff that preceded the pending 
request, as it descrilies in greater detail the Defendant's position on the Plaintiff's overly 
broad and unduly burdensome requests, and "describe[s] the nature of the dispute and the 
relief requested" as require by Rule 2G(g). Could you please provide this letter to the Court? 

Thank you for your assistance. 

Very truly yours, 

i -~ 
r 

___ ._. ~_.__ — ___tip

bi it C ~ arga" 

Enclosure 

cc: Travis M. Brennan, Esq. (w/ enc) 
Robert P. Hayes, Esq. (wlenc) 

One Canal Plaza, Suite 400, P.O. Box 15215 ~ Portland, ME 04112-5215 ~ p. 207.874.4000 ~ f. 207.874.4040 
www.lambertcoffin.com 047



LAMBERT COFFIN 

ATTORNEYS 

May 17, 2018 

Travis M. Brennan, Esq. 
Berman & Sirriinons, PA 
PO Box 961 
Lewiston ME 04243-0961 

Re: Carol A. Kennelly v, MidCoast Hospital 
Docket No: CV-16-471 
LC File No: 4784-181 

Dear Travis: 

AUigail C. Varga, Esq. 
avarga~a lambertcoffin.com 

I am writing to you in response to your letter dated April 30, 2018, in the attempt to resolve this 
discovery dispute. I respond to each of your lettered requests below. 

A. Requests 1 & 2: Operative notes 
I requested Dr. Marietta's redacted operative notes for laparoscopic cholecystectomies she 
performed before and after her surgery with Ms. Kennelly. Please confirm whether you 
intend to produce these operative notes. 

MidCoast's Response: 
This request is not reasonably calculated to lead to the discovery of admissible evidence. Pursuant to 
M.R. Evid. 401, "[e]vidence is relevant if: (a) It has any tendency to make a fact more or less 
probable than it would be without the evidence; and (b) The fact is of consequence in determining 
the action." Generally, prior statements ox actions are not relevant if "they do not deal with or relate 
to the conduct in" the case at issue. See Jacob a Kippax, 2011 M~ 1, ¶ 18, 10 A.3d 1159; see also State v. 
Jordan, 1997 ME 101, ¶ 7, 694 A.2d 929. Indeed, the Law Court has held that statements and 
admissions made in a disciplinary proceeding before a licensing board "are not relevant because they 
do not deal with or relate to the conduct in this case," and are not "probative evidence of negligent 
treatment" of a plaintiff in a subsequent malpractice action. Jacob v. Kippax, 2011 ME 1, ~ 18 10 A.3d 
1159; see also Jordan, 1997 ME 101, ¶ 7, 694 A.2d 929 (holding that evidence of prior acts against a 
third party "had no probative value in proving [the defendant's] guilt of the later crone committed 
against someone else"). 

The care questioned in this matter involves the care provided to Ms. Kennelly during the 
laparoscopic cholecystectomy performed by Dr. Marietta. The documentation related to surgeries 
performed on non-party patients has no tendency to make it more or less likely that Dr. Marietta 
met the standard of care in her treatment of Ms. Kennelly. In addition, absent identifying 
information regarding these other non-party patients that describes private medical histories, 
anatomies, comorbidities, etc., there is no way to determine whether these patients are similaYly 
situation to Ms. Kennelly. Producing medical records —even with redactions- would result in an 

One Canal Plaza, Suite 400, P.O. Box 15215 ~ Portland, ME 04112-5215 ~ p. 207.874.4000 ~ f. 207.874.4040 
www.lambertcoffin.~om 
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Travis Brennan, Esq. 
May 17, 2018 
Page 2 

analysis of the entiYe medical histories of non-party patients; a clear violation of their rights to 
privacy, confidentiality, and privilege. 

Further, the operative note describes the steps Dr. Marietta took during the procedure; there is no 
testimony by Dr. IVlarietta disputing what the operarive note says. This is not a case in which a 
physician is arguing that the operative note fails to mentions steps normally taken as part of a 
routine or custom practice that warrants violating the rights of the non-party patients to their 
protected healthcare infoYmation that the plaintiff wishes to explore.' 

Needless to say, this request also seeks materials and/or information that is private, privileged and 
confidential. Not only are there state and fedeYal statutes protecting a patient's health care 
information, see e.g. 22 M.R.S. ~C 1711-C and HIPAA, codified in 45 C.F.R. 164, but the 
doctor/patient privilege is also intended to protect non-party patients from disclosures such as 
these. Under M.R. Vivid. 503(b), "[a] patient has a privilege to refuse to disclose, and to prevent any 
other person from disclosing, confidential communications made for the purpose of diagnosing or 
treating the patient's physical, mental, or emotional condition . . . ." Generally, "M.R. Evid. 503 
defines as a confidential `communication' those `communications not intended to be disclosed to 
third persons."' Halacy a Steen, 670 A.2d 1371, 1376 (Me. 1996); see also M.R. Civ. P. 26(b)(1) 
("parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject 
matter involved in the pending action . . . ."). In this day and age of modern technology, it is 
questionable at best whether anon-party's confidential medical information would be adequately 
protected by redaction. See e.g. Bennett a .Fie.rler, 152 F.R.D. 641, 643 (D. Kan. 1994) ("[P]roviding 
medical records with names and identifying information removed could nonetheless provide vital 
clues which would assist a party in identifying the nonparty patient."). Privileges "serve to facilitate 
candor in important relationships that rely on the sharing of sensitive, confidential information." 
State a Tracy, 2010 ME 27, ¶ 17, 991 A.2d 821 (discussing privileges generally). As such, the 
doctor/patient privilege shields disclosure of the operative notes of non-party patients. 

Finally, the burden that plaintiff attempts to place on MidCoast cannot be understated —not only are 
the administrative burdens great, but the request would undermine the trust and confidence of 
patients who will surely question whether their sensitive medical infoYmation is truly protected by 
MidCoast. Indeed, if this were a legal malpractice claim, a request for production seeking non-party 
attorney/client communications would undoubtedly be denied, and no amount of redacting would 
render such a production appropriate. 

In summary, because 1) Dr. Marietta's testimony makes it clear that she is not relying on habit or 
routine practice evidence, 2) non-party patient records have no bearing on the care provided to the 
claimant, 3) privacy statutes preclude such a production, 4) physician/patient privilege and the 
Maine Rules of Civil Procedure pYeclude such a production, and 5) the burden on the Defendant 
would be great on not only an administrative and monetary basis but also upon its goodwill in the 
community, MidCoast maintains its objections to your request for production and will not produce a 
non-party's private, privileged, and confidential medical records. 

I Notably, even if Dr. Marietta was relying on custom and routine practice, which she is not, such informarion would still 
not be relevant. 
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Travis Brennan, Esq. 
May 17, 2018 
Page 3 

B. Request 3: Complication Rates for other surgeons at Mid Cost Hospital 
performing la~aroscopic cholecystectom~ 
I requested documents reflecting complication rates for all surgeons at MidCoast Hospital 
who performed laparoscopic cholecystectomy between January 1, 2012 and December 31, 
2015. Please confirm whether you intend to produce these documents. 

MidCoast's Response: 
Please see the response to your Request lettered A. Of further note, adding to the irrelevant nature 
of your request, not only does this request ask for information regarding other non-paity patients, 
but it also asks for information regarding other non-party surgeons. The way in which another 
surgeon operates on another patient has no bearing on whether Dr. Marietta breached the standard 
of care in her treatment of Ms. Kennelly. 

C. Request 4: Dr. Marietta's complication rate 
I requested documents reflecting Dr. Marietta's complication rate for laparoscopic 
cholecystectomy between January 1, 2012 and December 31, 2015. Please confirm whether 
you intend to produce these documents. 

MidCoast's Response: 
Please see the response to your Request lettered A. 

D. Request 5: Dr. Marietta's personnel file 
I requested Di. Marietta's personnel file. It is my understanding from Dr. Marietta's 
testimony at the panel hearing, that she is no longer employed at MidCoast. My request 
encompasses documents related to the circumstances under which she left MidCoast 
Hospital, any disciplinary actions that were taken against her by the hospital, and any reviews 
of her in her personnel file. Please confirm whether you intend to produce these documents. 

MidCoast's Response: 
This discovery request for Dr. Marietta's personnel file is overly broad, vague, unduly burdensome, 
and not reasonably calculated to lead to the discovery of admissible evidence. The fact that Dr. 
Marietta is no longeY employed by the hospital is not relevant to the care provided to your client 
during the time period in question when she was a hospital employee. 

Furthermore, the contents of Dr. Marietta's personnel file are protected pursuant to 26 M.R.S.A. 
631, which directs employers to "take adequate steps to ensure the integrity and confidentiality" of 
the records in an employee's "personnel file." Personnel files are created with the employee's right 
to confidentiality in mind: the contents of personnel files are disclosed only to the individual 
employee and are never made available to the public. I also note that you chose not to name Dr. 
Marietta in this lawsuit. While that decision is yours to make, MidCoast does not become the 
conduit by which you obtain information that could come from Dr. Marietta. 

I further note that to the extent that Dr. Marietta's personnel file contains written professional 
competence review records, these too would be protected under the Maine Health Security Act: 
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Travis Brennan, Esq. 
May 17, 2018 
Page 4 

all professional competence review records are privileged and confidential and are 
not subject to discovery, subpoena, of other means of legal compulsion for their 
release to any person or entity and are not admissible as evidence in any civil, judicial 
or adinitustrative proceeding. Information contained in professional competence 
review records is not admissible at trial or deposition in the form of testimony by an 
individual who participated in the written professional competence review ps-ocess. 

24 M.R.S.A. ~ 2510-A. 

Similarly, to the extent that Dr. Marietta's peYsonnel file contains written sentinel events reports, 
these record are protected Uy the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. 
8754, which states that "[n]otifications and reports file pursuant to this chapter[, Sentinel Events 
Reporting,] and all information collected or developed as a fesult of the filing and proceedings 
pertaining to the filing, regardless of format, are confidential and privileged information." 22 
M.R.S.A. ~ 8754. 

Of further note, to the extent that Dr. Marietta's personnel file includes medical information 
generated from apre-employment physical or other medical examinations, not only would these 
record be irYelevant and not reasonably calculated to lead to the discovery of admissible evidence, 
these records are treated as a confidential medical records. 5 M.R.S.A ~ 4572(2)(C)(2). Likewise, to 
the extent that Dr. Marietta's personnel file contains any medical information, includuig information 
received during the processing of sick leave, family medical leave request, workers' compensation, or 
disability claims, the Americans with Disabilities Act provides that these records must be treated as a 
confidential medical record. 42 U.S.C.A. ~ 12112. 

Given that the contents of Dr. Marietta's peYsonnel file are not reasonably calculated to lead to the 
discovery of admissible evidence that there was any alleged breach in the standard of care as it 
pertains to Ms. Kennelly, and that it contains information that is provided the protection by the 
aforementioned statutes, MidCoast maintains its objections to this request. 

E. Request 6: Privileging and credentialing 
I requested documents relating to privileging and/or credentialing of Dr. Marietta to provide 
surgical services at MidCoast Hospital. Please confirm whether you intend to produce these 
documents. 

MidCoast's Response: 
MidCoast maintains its objection as not only are such records irrelevant, but they are protected 
under the Maine Health Security Act, 24 M.R.S.A. ~1 2510-A, and, to the extent that the privileging 
and/or credentialing records contain information regarding any written sentinel events reports, these 
record are protected by the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. ~ 8754. 
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F. Request 7: Training and continuing medical education 
I requested documents reflecting Dr. Marietta's training and/or continuing medical 
education. Please confirm whether you intend to produce these documents. 

MidCoast's Response: 
MidCoast maintains its objection as not only are such records irrelevant, but they aie protected 
under the Maine Health Security Act, 24 M.R.S.A. ~ 2510-A, and, to the extent that the privileging 
and/or credentialing records contain information regarding any written sentinel events repoits, these 
record are protected by the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. ~ 8754. 
Again, while it was your decision to not name Pr. Marietta in this lawsuit, MidCoast does not 
become the conduit by which you obtain information that is confidentially maintained in its files, but 
could possibly come from Dr. Marietta. 

G. Request 8: Continuing education credits 
I requested documents showing Dr. Marietta's continuing education credits between 2011 
and 2015. Please confirm whether you intend to produce these documents. 

MidCoast's Response: 
MidCoast maintains its objection as not only are such records irrelevant, but they are protected 
under the Maine Health Security Act, 24 M.R.S.A. S 2510-A, and, to the extent that the privileging 
and/or credentialing records contain information regarding any written sentinel events reports, these 
record axe protected by the Health Care Quality Improvement Act of 1986, and 22 M.R.S.A. ~ 8754. 
Again, while it was your decision to not name Dr. Marietta in this lawsuit, MidCoast does not 
become the conduit Uy which you obtain information that is confidentiall~~ maintained in its files, but 
could possibly come from Dr. Marietta. 

Finally, to the extent that you plan to request a conference with the Court regarding the 
abovementioned requests, I ask that you include this response, detailing defendant's position, when 
you do so. 

Cc: Rob Hayes, Esq. (via email only) 
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BE & 
SIMMONS 
TRIAL ATTORNEYS 

June 22, 2018 

Julie Howard 
Clerk of Court 
Cumberland County Superior Court 
P.O. Box 412 
Portlasid, ME 04112 

Re: Carol (Arsenault) Kennelly v. Mid Coast Hospital 
Docket No.: CV-16-471 
Our File No.: 26762-01 

Dear Julie: 

LAMBERT COFFIN 

1 U L 1 8 2018 

Travis M. Brennan ~~~C~IVED 
(207) 784-3576 
tbrennan@bermansimmons. com 

I am in receipt of Attorney Varga's letter to this Court, dated .Lune 15, 2018, irk which Attorney 
Varga enclosed a letter between the parties that preceded the request for a discovery hearing. 
The Defendant claims that it sent this letter to the Court because "it describes in greater detail the 
Defendant's position on the Plaintiff s overly broad and unduly burdensome requests." 

I object to Attorney Varga's enclosure of this letter because it expressly violates M.R. Civ. P. 
26(g). Pursuant to Rule 26(g)(1), the moving party is limited to providing a letter to the Court 
that "shall succinctly and witho~it ~r~ument or. ~itati.~n dessr?he the na.~rP of the disr~i.ite and ±.~~ 
relief requested." Rule 26(g)(2) states that "no written argument shall be submitted, and ~o 
motion papers shall be filed with the Clerk without prior leave of the Court." (emphasis 
added). 

The Defendant's "letter" is tantamount to a memorandum of law and represents a backdoor 
attempt to argue these issues before the Court. If the. Defendant wishes to request supplemental 
briefing to argue its points, the Defendant should request leave from this Court to do so. 'The 
Defendant cannot, however, include a memorandum of law under the guise of a "letfer" and 
suggest that they have complied with either the letter or the spirit of Rule 26(g). 

Thank you for your attention to this matter. 

129 Lisbon Street, P.O. Box 961, Lewiston, Maine 04243-0961 800 244 3576 
PORTLAND LEWISTON BANGOR bermansimmons.com 
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Julie Howard 
June 22, 2018 
Page 2 

Since , 

c 
Travis M. Brennan 

TMB/msh 
cc: Carol A. Kennelly 

Philip M. Coffin, III, Esq. 

i4~658Ei.doc 
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Lance Walker 
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