
STATE OF MAINE 
CUMBERLAND, ss. 

PNM CONSTRUCTION, INC., 

Plaintiff, 

V. 

LMJ ENTERPRISES, LLC, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPERIOR COURT 
BUSINESS AND CONSUMER COURT 
LOCATION: PORTLAND 
DOCKET NO. BCD-CV-2017-44 

ORDER ON DEFENDANT FARM 
CREDIT EAST, ACA'S MOTION FOR 
SUMMARY JUDGMENT 

Pending before the Cami is Defendant/Counterclaim-Plaintiff Farm Credit East, ACA's 

("Farm Credit") motion for summary judgment in its favor on Count I of its Counterclaim and 

Count II and Count V of Plaintiff PNM Construction, Inc.'s ("PNM") Second Amended Complaint 

(the "Complaint"). Pursuant to its discretionary authority the Cami elected to decide the motion 

without holding oral argument. M.R. Civ. P. 7(b)(7). 

FACTS 

Farm Credit is a corporation organized under the Farm Credit Act 1 of 1971 with a place of 

business in Auburn, Maine. (Def's Supp'g S.M.F. ,r 1.) LMJ Enterprises, LLC, ("LMJ") is a limited 

liability company that owned a mill building (the "Mill") in Lincoln, Maine. (See Def's Supp'g 

S.M.F. ,r,r 4, 5.) PNM is a Maine corporation with a place of business in Presque Isle, Maine. (Def's

Supp'g S.M.F. ,r 2.) Steve McHatten is the president and sole owner of PNM. (Def's Supp'g S.M.F. 

,r 3.) 

As security for loans Farm Credit made to LMJ, Farm Credit took a security interest in all 

ofLMJ's real and personal property. (Def's Supp'g S.M.F. ,r 4.) As such Farm Credit was listed 

1 The Cowt assumes that Faim Credit's reference to the "Fann Credit Action of 1971" was a typographical error. 
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The parties seem to agree that this conclusion disposes of Farm Credit's instant motion for 

summary judgment on its Counterclaim. Because the undisputed facts establish that the parties 

intended to enter into a binding contract upon the execution of the Waiver and delivery of the 

$100,000 check and that PNM agreed to the indemnity provision of the Waiver; that PNM has 

breached that agreement by failing to indemnify, defend, and hold Farm Credit harmless from any 

and all claims based upon work done and materials furnished in connection with its work on the 

Mill before May 20, 2016 by seeking recovery from Farm Credit under an unjust emichrnent theory 

in this lawsuit; and that Farm Credit has suffered damages from that breach at least equal to its 

costs in litigating this suit; the Court concludes that Farm Credit prevails on its Counterclaim 

against PNM and summary judgment shall be entered in Fann Credit's favor on its Counterclaim. 

II. PNM' s Complaint

Farm Credit's primary argument in support of its motion for summary judgment on Counts 

II and V of PNM's Complaint is that PNM's claims are barred by the doctrines of setoff or 

recoupment. "A defendant who has a claim or right against the plaintiff may asse1i it in the form 

of a set-off ofrecoupment, through ... an affirmative defense." Horton & McGehee, Maine Civil 

Remedies §4-3(d)(l) at 69 (4 ed. 2004) (citing Inniss v. Methot Buick-Opel, Inc., 506 A.2d 212, 

217-18 (Me. 1986)). A set-off is a demand that the defendant has against the plaintiff arising out

of a transaction extrinsic to the plaintiffs cause of action. Innis, 506 A.2d at 217. A recoupment 

is a reduction of pmi of the plaintiffs damages because of a right in the defendant arising out of 

the same transaction. Id. Farm Credit does not specify which doctrine applies in this case, however, 

it is reasonably clear that what Farm Credit seeks is recoupment given that its contractual right to 

indemnification arose out of the payment of $100,000 to PNM. See Developers v. Lacroix, BCD­

WB-CV-08-24, 2011 Me. Bus. & Consumer LEXIS 7, *16 n. 10 (Bus. & Consumer Ct. January 
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21, 2011, Humphrey, CJ), see also 20 Am. Jur. 2d Counterclaim, Recoupment, and Setoff § 38 

(2018). PNM does not address this argmnent directly, relying exclusively on its argument that the 

indemnification provision of the Waiver is unenforceable. 

Here, Farm Credit pied recoupment as an affirmative defense in its answer to PNM's 

Complaint, thereby avoiding the principal issue in Innis, 506 A.2d at 217-18, see also Cheung v. 

Wu, 2007 ME 22, ,r,r 17-21, 919 A.2d 619. Fm·m Credit does not cite to any authority in which a 

court has applied the doctrine of set-off or recoupment to bar a plaintiffs claim under the themy 

that any recovery under that claim wonld be recouped by the defendant pursuant to an 

indemnification agreement. Independent legal research shows that the general rule is that a 

defendant is entitled to recoup to the extent of the damages resulting from a breach of contract. 20 

Am. Jur. 2d Counterclaim, Recoupment, and Seto.ff§ 42 (2018) (citing Smith v. Smith, 558 A.2d 

798 (Md. App. 1989)). In the absence of argument to the contrary, the Court sees no reason to 

treat the indemnification provision of the Waiver differently than any other contractual provision. 

The Court therefore concludes that because this Court has concluded that PNM has breached the 

Waiver, and any recovery that PNM obtains in unjust emichrnent against Farm Credit would be 

coextensive with Farm Credit's damages for that breach, that Farm Credit is entitled to judgment 

as a matter of law on Count II of PNM's Complaint. Summary judgment will therefore be entered 

for Farm Credit on that count. This ruling obviates the necessity of the imposition of a constructive 

trust on the proceeds of the check issued by Pennsylvania Lumbermens Mutual Insurance 

Company (Count V). 

CONCLUSION 

Based on the foregoing, the entry will be: 
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Defendant Farm Credit East, ACA's motion for summary judgment is GRANTED. 

Summary judgment is entered in favor of Defendm1t Farm Credit East on Count I of its 

Counterclaim and on Count II and Count V of Plaintiff PNM Construction, Inc.' s Complaint. 

The Clerk is requested to enter this Order on the docket for this case by incorporating it by 

reference. M.R. Civ. P. 79(a). 

Dated:  October 15, 2018
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________/s_______________________

Richard Mulhern,           
Judge, Business and Consumer Court 




