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All of the Justices concurring therein, the following amendments to the
Maine Rules of Evidence are adopted to be effective on the date indicated above.
The amendments replace the current Rules of Evidence with the Restyled Maine
Rules of Evidence. To aid in understanding of the amendments, an Advisory
Committee Note appears as an initial explanation of the changes, and further
restyling notes appear after the text of most restyled rules. The Advisory
Committee Notes and Restyling Notes state the reasons for and effect of the
changes, but the notes are not part of the amendments adopted by the Court.

1. The Maine Rules of Evidence, as last amended effective January 1, 2012, are
abrogated and the Restyled Maine Rules of Evidence are adopted to read as
follows:

Maine Advisory Committee on Rules of Evidence
Note: Proposed Restyled Rules of Evidence

The Maine Advisory Committee on Rules of Evidence proposed that the
Maine Rules of Evidence be restyled as set forth below. The restyling project,
which has taken place over the last two years, follows a similar project by the
Federal Advisory Committee on Rules of Evidence to restyle the Federal
counterparts to our evidence rules and similar projects for the Federal Rules of
Civil and Criminal Procedure. The purpose of the restyling is to make the rules
clearer and easier of application by adoption of simple and consistent language,
style, and format conventions and elimination of ambiguous or obsolete
terminology. The recommendations for restyling are intended to preserve the
substance of the respective rules without change, but present the respective Maine
rules in the language and format consistent with their restyled counterparts in the
Federal Rules of Evidence. Each rule is accompanied by a “Maine Restyling
Note” and many also have the Federal Advisory Committee note on the Federal
restyling.




In reviewing the work of the Maine Advisory Committee on Rules of
Evidence in preparing to publish the Restyled Rules of Evidence, the Court has
made some minor clarifications to improve language, and, as the Advisory
Committee invited the court to consider, the Court has elected to continue the
existing exemption of proceedings regarding probation, parole, administrative
release, and deferred dispositions from the requirements of the Maine Rules of
Evidence. Those proceedings remain subject to fundamental due process
requirements. See State v. James, 2002 ME 86, 9 13-15, 797 A.2d 732.
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The Biennial Report to the Court from Professor Deirdre Smith, Chair of the
Advisory Committee on the Maine Rules of Evidence, dated October 14, 2014,
included the following notes regarding the Restyling Project:

Restyling Project

The Committee’s primary project during the past two years was the
complete redrafting of the Maine Rules of Evidence (MREs) to conform to the
restyling format incorporated into the Federal Rules of Evidence in 2011. As I
explained in the memorandum I submitted to the Court this past summer with the
Committee’s complete set of proposed restyled rules, the entire Committee took
part in this project. The Committee’s Consultant, Prof. Peter Murray, assisted by
our excellent Student Liaisons, Margaret Machiaek (2012-2013) and Kevin Decker
(2013-2014), took the lead in drafting restyled versions of each rule. We worked
through the proposed restyled rules in three “batches,” each of which was carefully
reviewed by a subcommittee assigned to that “batch.” Our Judicial Liaison, Justice
Donald Alexander, was closely involved with each step of the project and attended
most of the subcommittee meetings. Once the subcommittee completed its review
and revision of the proposed rules, that batch was distributed to the full Committee
for review and discussion. We submitted the complete set of proposed rules to the
Court on June 17, 2014. The Court made some minor revisions to the proposed
rules and posted them for public comment. No comments were received other than
some very helpful ones by Matthew Pollack. My understanding is that those
comments have been incorporated, and the rules are now ready for final approval
by the Court. Although this was a lengthy and labor-intensive process, I think that
it was one well worth undertaking. The revised rules are written with more
contemporary language and are better formatted and therefore easier to learn and to
use.
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MAINE RULES OF EVIDENCE

ARTICLE I. GENERAL PROVISIONS

Rule 101. Applicability; Definitions; Title

(a) Rules applicable. Except as otherwise provided in (b), these rules apply to
all actions and proceedings before: '

(b)

1)
2)
3
“4)

The Supreme Judicial Court when not sitting as the Law Court;
The Superior Court;
The District Court; and

The Probate Court.

Rules inapplicable. These rules—except for those governing privilege—do
not apply to the following:

0y

2)
3)

4
C))
(6)
)

The court’s determination under Rule 104(a) of a preliminary question
of fact governing admissibility;

Grand jury proceedings;

Juvenile proceedings under the Maine Juvenile Code other than
(A) Probable cause determinations in bindover hearings; or
(B) Adjudicatory hearings;

Stétutory small claims in the District Court;

Proceedings on applications for warrants;

Sentencing proceedings;

Proceedings regarding revocation, modification, or termination of
probation, parole, administrative release or deferred disposition;




@®)
©)

Bail proceedings;

Proceedings to determine probable cause;

(10) Contempt proceedings in which the court may act summarily; and

(11) Proceedings exempt from applicability of the Rules of Evidence by

statute. -

(¢) Definitions. In these rules:

)
@
€)
4
C)

(6)

“Civil case” means a civil action or proceeding;

“Criminal case” includes a criminal proceeding;

“Public office” includes a public agency;

“Record” includes a memorandum, report, or data compilation;
A “rule prescribed by the Supreme Judicial Court” means a rule
adopted by the Maine Supreme Judicial Court under statutory or

inherent authority; and

A reference to any kind of written material or any other medium
includes electronically stored information.

(d) Title. These rules may be known and cited as the Maine Rules of Evidence.

Maine Restyling Note

The Maine Rules of Evidence Restyling Project follows a similar project by
the Federal Advisory Committee on Rules of Evidence to restyle the federal
counterparts to our evidence rules as well as similar projects for the Federal Rules
of Civil and Criminal Procedure. The purpose of the restyling is to make the rules
clearer and easier to apply by adoption of simple and consistent language, style,
and format conventions and elimination of ambiguous or obsolete terminology.
Where the Maine Rule of Evidence is substantially identical in substance to the
corresponding Federal Rule of Evidence, the Advisory Committee recommends
that the Court adopt language identical to that in the Federal Rules, and we have
included the Federal Advisory Committee’s restyling note with the proposed




amended Rule. Where a Maine Rule departs in substance from the corresponding
Federal Rule, we have recommended revisions that follow the same restyling
format as in the other Rules, as described in “The Style Project” in the Federal
Advisory Committee Note to Rule 101.

The language of Maine Rule 101(c) closely tracks existing Federal Rule
101(b) in terms of the definitions (the proposed Maine restyling changes the
references to Maine references and adds a reference to “or inherent” to “statutory
authority” for rule-making). Otherwise, the proposed Maine Rule 101 differs
significantly from the Federal Rule by setting forth, in sections (a) and (b), a
complete description of the applicability of the Rules to proceedings in Maine
courts. As part of the Restyling Project, the Advisory Committee recommends that
the Court consolidate all references to applicability in the Rules, including those
presently in Rules 104(a) and 1101, into one comprehensive provision in Rule 101.
The Committee recommends adding references to deferred dispositions and
administrative release in Rule 101(b)(7) as such dispositions are now common in
criminal proceedings and are sufficiently analogous to probation proceedings to
warrant consistent treatment. The Committee further recommends that the Court
eliminate the final sentence of current Maine Rule 104(a) and repeal Rule 1101
entirely as part of this consolidation. Finally, the Committee has proposed that the
reference to the title of the Rules be moved from Rule 1102 to a new section
101(d), eliminating the need for Rule 1102 as well.

The restyled Rule does not make specific reference to hearings on “motions
to suppress evidence and the like,” which are referred to in current Maine Rule
104(a) as not excepted from applicability of the Rules of Evidence. By failing to
include an express “exception to the exception” the Committee does not intend to
change Maine law to the effect that the Rules of Evidence do apply to hearings in
proceedings addressing the suppression of evidence.

Federal Advisory Committee Note

The language of Rule 101 has been amended, and definitions have been
added, as part of the general restyling of the Evidence Rules to make them more
easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

The reference to electronically stored information is intended to track the
language of Fed. R. Civ. P. 34.
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The Style Project

The Evidence Rules are the fourth set of national procedural rules to be
restyled. The restyled Rules of Appellate Procedure took effect in 1998. The
restyled Rules of Criminal Procedure took effect in 2002. The restyled Rules of
Civil Procedure took effect in 2007. The restyled Rules of Evidence apply the
same general drafting guidelines and principles used in restyling the Appellate,
Criminal, and Civil Rules.

1. General Guidelines.

Guidance in drafting, usage, and style was provided by Bryan Garner,
Guidelines for Drafting and Editing Court Rules, Administrative Office of the
United States Courts (1969) and Bryan Garner, Dictionary of Modern Legal Usage
(2d ed. 1995). See also Joseph Kimble, Guiding Principles for Restyling the Civil
Rules, in Preliminary Draft of Proposed Style Revision of the Federal Rules of
Civil  Procedure, at page X (Feb. 2005) (available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Prelim_draft proposed
ptl.pdf); Joseph Kimble, Lessons in Drafting from the New Federal Rules of
Civil Procedure, 12 Scribes J. Legal Writing 25 (2008-2009). For specific
commentary on the Evidence restyling project, see Joseph Kimble, Drafting
Examples from the Proposed New Federal Rules of Evidence, 88 Mich. B.J. 52
(Aug. 2009); 88 Mich. B.J. 46 (Sept. 2009); 88 Mich. B.J. 54 (Oct. 2009);
88 Mich. B.J. 50 (Nov. 2009).

2. Formatting Changes.

Many of the changes in the restyled Evidence Rules result from using format
to achieve clearer presentations. The rules are broken down into constituent parts,
using progressively indented subparagraphs with headings and substituting vertical
for horizontal lists. “Hanging indents” are used throughout. These formatting
changes make the structure of the rules graphic and make the restyled rules easier
to read and understand even when the words are not changed. Rules 103, 404(b),
606(b), and 612 illustrate the benefits of formatting changes.
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3. Changes to Reduce Inconsistent, Ambiguous, Redundant, Repetitive, or
Archaic Words.

The restyled rules reduce the use of inconsistent terms that say the same
thing in different ways. Because different words are presumed to have different
meanings, such inconsistencies can result in confusion. The restyled rules reduce
inconsistencies by using the same words to express the same meaning. For
example, consistent expression is achieved by not switching between “accused”
and “defendant” or between “party opponent” and “opposing party” or between the
various formulations of civil and criminal action/case/proceeding.

The restyled rules minimize the use of inherently ambiguous words. For
example, the word “shall” can mean “must,” “may,” or something else, depending
on context. The potential for confusion is exacerbated by the fact the word “shall”
is no longer generally used in spoken or clearly written English. The restyled rules
replace “shall” with “must,” “may,” or “should,” depending on which one the
context and established interpretation make correct in each rule.

The restyled rules minimize the use of redundant “intensifiers.” These are
expressions that attempt to add emphasis, but instead state the obvious and create
negative implications for other rules. The absence of intensifiers in the restyled
rules does not change their substantive meaning. See, e.g., Rule 104(c) (omitting
“in all cases™); Rule 602 (omitting “but need not”); Rule 611(b) (omitting “in the
exercise of discretion”).

The restyled rules also remove words and concepts that are outdated or
redundant.

4. Rule Numbers.
The restyled rules keep the same numbers to minimize the effect on

research. Subdivisions have been rearranged within some rules to achieve greater
clarity and simplicity.
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5. No Substantive Change.

The Committee made special efforts to reject any purported style
improvement that might result in a substantive change in the application of a rule.
The Committee considered a change to be “substantive” if any of the following
conditions were met:

a. Under the existing practice in any circuit, the change could lead to a
different result on a question of admissibility (e.g., a change that requires
a court to provide either a less or more stringent standard in evaluating
the admissibility of particular evidence);

b.  Under the existing practice in any circuit, it could lead to a change in
the procedure by which an admissibility decision is made (e.g., a change
in the time in which an objection must be made, or a change in whether a
court must hold a hearing on an admissibility question);

c. The change would restructure a rule in a way that would alter the
approach that courts and litigants have used to think about, and argue
about, questions of admissibility (e.g., merging Rules 104(a) and 104(b)
into a single subdivision); or

d. The amendment would change a “sacred phrase”—one that has
become so familiar in practice that to alter it would be unduly disruptive
to practice and expectations. Examples in the Evidence Rules include
“unfair prejudice” and “truth of the matter asserted.”

Rule 102. Purpose
These rules should be construed so as to administer every proceeding fairly,
eliminate unjustifiable expense and delay, and promote the development of
evidence law, to the end of ascertaining the truth and securing a just determination.
Maine Restyling Note
Maine Rule 102 and Federal Rule 102 are substantively identical, and

therefore the Advisory Committee recommends adoption of the language of the
restyled Federal Rule.
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Federal Advisory Committee Note

The language of Rule 102 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 103. Rulings on Evidence

(a) Preserving a claim of error. A party may claim error in a ruling to admit
or exclude evidence only if the error affects a substantial right of the party
and: “

(1) If the ruling admits evidence, a party, on the record:
(A) Timely objects or moves to strike; and

(B) States the specific ground, unless it was apparent from the
context; or

(2) If'the ruling excludes evidence, a party informs the court of its
substance by an offer of proof, unless the substance was apparent
from the context.

(b) Court’s statement about the ruling; directing an offer of proof. The
court may make any statement about the character or form of the evidence,
the objection made, and the ruling. The court may direct that an offer of
proof be made in question-and-answer form.

(¢) Preventing the jury from hearing inadmissible evidence. To the extent
practicable, the court must conduct a jury trial so that inadmissible evidence
is not suggested to the jury by any means.

(d) Taking notice of plain error. A court may take notice of an obvious error

affecting a substantial right, even if the claim of error was not properly
preserved.
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() Effect of pretrial ruling. A pretrial objection to or proffer of evidence must
be timely renewed at trial unless the court states on the record, or the context
clearly demonstrates, that a ruling on the objection or proffer is final.

Maine Restyling Note

Maine Rule 103 is substantially similar to Federal Rule 103, with one small
difference. Presently, Maine Rule 103(e) puts the burden on counsel to renew an
objection or offer made in limine or otherwise before the evidence would be
offered at trial, unless the trial judge or the circumstances make it clear that the
previous ruling was indeed final. The Federal Rule (at the end of old subsection
(a) and in new subsection (b)) makes the pretrial ruling final so that the objection
or proffer need not be renewed at trial.

The Maine departure represents a policy choice for Maine. The proposed
restyled Rule 103 embodies this policy choice by carrying over former Maine Rule
103(e) without a change in language.

Federal Advisory Committee Note

The language of Rule 103 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 104. Preliminary Questions

(a) In general. The court must decide any preliminary question about whether
a witness is qualified, a privilege exists, or evidence is admissible.

(b) Relevance that depends on a fact. When the relevance of evidence
depends on whether a fact exists, proof must be introduced sufficient to
support a finding that the fact does exist. The court may admit the proposed
evidence on the condition that the proof be introduced later.

(¢) Conducting a hearing so that the jury cannot hear it. The court must

conduct any hearing on a preliminary question so that the jury cannot hear it
if:

15




(1) The hearing involves the admissibility of a confession;
(2) A defendant in a criminal case is a witness and so requests; or
(3) Justice so requires.

(d) Cross-examining a defendant in a criminal case. By testifying on a
preliminary question, a defendant in a criminal case does not become subject
to cross-examination on other issues in the case.

() Evidence relevant to weight and credibility. This rule does not limit a
party’s right to introduce before the jury evidence that is relevant to the
weight or credibility of other evidence.

Maine Restyling Note

Current Maine Rule 104 is slightly different from its former Federal
counterpart. Federal Rule 104(b) has been restyled to make it very similar to
Maine Rule 104(b). The language regarding applicability of the rules of evidence
in preliminary determinations has been eliminated from Rule 104(a) as part of the
restyling process to reflect that the proposed new Rule 101 sets forth all provisions
regarding the applicability of the Rules. Maine Rule 104(a) previously included a
reference to the inapplicability of the Rules on preliminary questions other than
those arising in connection with Motions to Suppress “and the like.” There is no
express reference to Motions to Suppress in the proposed revised Rule 101 as it
was the determination of the Advisory Committee that Motions to Supress, which
generally consider whether evidence was obtained illegally such as in violation of
a person’s constitutional rights, are not preliminary determinations of admissibility
under Rule 104. Under the revised language and consistent with well-settled
Maine law and practice, the Maine Rules of Evidence will continue to apply during
evidentiary hearings on such motions.

Federal Advisory Committee Note

The language of Rule 104 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.
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Rule 105. Limiting Evidence That Is Not Admissible against Other Parties or
for Other Purposes

If the court admits evidence that is admissible against a party or for a purpose—but
not against another party or for another purpose—the court, on timely request,
must restrict the evidence to its proper scope and instruct the jury accordingly.

In a criminal case tried to a jury, evidence inadmissible as to one defendant must
not be admitted as to other defendants unless all references to the defendant as to
whom it is inadmissible have been effectively deleted.

Maine Restyling Note

The language of the first sentence of Maine Rule 105 is identical to Federal
Rule 105. Maine’s second sentence is to implement Maine’s version of the
holding in U.S. v. Bruton, 391 U.S. 123, 126 (1968), which has been carried over
into the restyled Rules.

Federal Advisory Committee Note

The language of Rule 105 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 106. Remainder of or Related Writings or Recorded Statements

If a party utilizes in court all or part of a writing or recorded statement, an adverse
_party may require the introduction, at that time, of any other part—or any other
writing or recorded statement—that in fairness ought to be considered at the time.

Maine Restyling Note

Maine Rule 106 is a little broader than its federal counterpart, in that it
authorizes the introduction in evidence of a writing or other parts of a writing that
is “utilized” in court, not just admitted. This is to allow a party to attempt to
counteract potentially incomplete or misleading handling or reference to writings
in court even if they are not formally offered in evidence. See Maine Advisers’
Note to Rule 106. This policy choice has been carried over in the restyled Rule.
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Federal Advisory Committee Note

The language of Rule 106 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

ARTICLE I1. JUDICIAL NOTICE
Rule 201. Judicial Notice of Adjudicative Facts

(a) Scope. Thié rule governs judicial notice of an adjudicative fact only, not a
legislative fact.

(b) Kinds of facts that-may be judicially noticed. The court may judicially
notice a fact that is not subject to reasonable dispute because it:

(1) Is generally known within the trial court’s territorial jurisdiction; or

(2) Can be accurately and readily determined from sources whose
accuracy cannot reasonably be questioned.

(¢) Taking notice. The court:
(1) May take judicial notice on its own; or

(2) Must take judicial notice if a party requests it and the court is supplied
with the necessary information.

(d) Timing. The court may take judicial notice at any stage of the proceeding.
(e) Opportunity to be heard. On timely request, a party is entitled to be heard
on the propriety of taking judicial notice and the nature of the fact to be

noticed. If the court takes judicial notice before notifying a party, the party,
on request, is still entitled to be heard.

(f) Instructing the jury. The court must instruct the jury to accept the noticed
fact as conclusive.
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Maine Restyling Note

Maine Rule 201 is similar, but not identical to Federal Rule 201. In Maine
there is no distinction between civil and criminal cases in the effect of judicial
notice. In both cases the court instructs the jury that the fact noticed should be
accepted as conclusive. This policy choice has been carried over into the restyled
Rule. See also 16 M.R.S. §§ 401-406 (addressing judicial notice of laws of other
jurisdictions).

Federal Advisory Committee Note

The language of Rule 201 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

ARTICLE III. PRESUMPTIONS
Rule 301. Presumptions in Civil Cases Generally

(a) Effect. In a civil case, unless a statute or these rules provide otherwise, the
party against whom a presumption is directed has the burden of proving that
the nonexistence of the presumed fact is more probable than its existence.

(b) Prima facie evidence. A statute providing that a fact or group of facts is
prima facie evidence of another fact establishes a presumption within the
meaning of this rule.

(c) Conflicting presumptions. If two presumptions conflict with each other,
the court must apply the presumption that is more strongly supported by
policy and logic. If neither presumption is more strongly supported by
policy and logic, both presumptions must be disregarded.

Maine Restyling Note
Maine Rule 301 is quite different from Federal Rule 301, in that the effect of
a presumption is different and there are additional provisions dealing with the

phrase “prima facie evidence” and conflicting presumptions. The proposed restyled
Rule attempts to retain these distinctions in restyled format and language.
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Federal Advisory Committee Note

The language of Rule 301 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence -
admissibility.

Rule 302. Presumption of Legitimacy

A child conceived by or born to a woman while she is lawfully married is
presumed to be the child of the woman and her spouse unless the contrary is
established by proof beyond a reasonable doubt.

Maine Restyling Note

Maine’s version of Rule 302 is entirely different from Federal Rule 302,
which is not necessary in Maine. The restyled Rule attempts to restate the Maine
Rule in more succinct terms that resonate with the criminal burden of proof on
which it is based. There is some question about whether this Rule continues to be
necessary or appropriate in view of current developments that permit quick and
easy determination of biological parentage.

Rule 303. Presumptions in Criminal Cases

(a) Scope. This rule governs the application of statutory and common law
presumptions, including statutory provisions that certain facts are prima
facie evidence of other facts or of guilt in criminal cases.

(b) Submission to jury. The court may not direct a verdict against an accused
based on a presumption or statutory provisions that certain facts are prima
facie evidence of other facts or of guilt. The court may permit a jury to infer
guilt or a fact relevant to guilt based on a statutory or common law
presumption or prima facie evidence, if the evidence as a whole supports
guilt beyond a reasonable doubt.

(¢) Instructing the jury. Whenever the existence of a presumed fact against
the accused is submitted to the jury, the court in instructing the jury should
avoid charging in terms of a presumption. The charge must include an

20




instruction that the jurors may draw reasonable inferences from facts proved
beyond a reasonable doubt and may convict the accused in reliance upon an
inference of fact if they conclude that such inference is valid and if the
inference convinces them of guilt beyond a reasonable doubt and not
otherwise.

Maine Restyling Note

The Federal Rules of Evidence do not deal with presumptions in the context
of criminal cases. The Maine Rule has been restyled in accordance with the federal
restyling format.

ARTICLE IV. RELEVANCE AND ITS LIMITS
Rule 401. Test for Relevant Evidence
Evidence is relevant if:

(a) It has any tendency to make a fact more or less probable than it would be
without the evidence; and

(b) The fact is of consequence in determining the action.
Maine Restyling Note

Maine Rule 401 and Federal Rule 401 are substantively identical, and
therefore the Advisory Committee recommends adoption of the language of the
restyled Federal Rule. The restyled Rule breaks out the concepts of classical
relevance and materiality in two subsections.

Federal Advisory Committee Note

The language of Rule 401 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.
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Rule 402. General Admissibility of Relevant Evidence
Relevant evidence is admissible unless any of the following provides otherwise:

o A federal or state statute;
e  These rules; or
*  Other rules applicable in the courts of this state.

Irrelevant evidence is not admissible.
Maine Restyling Note

There are slight differences in language between the Maine and the Federal
Rules. The Federal Rule lists the various other sources of authority. The existing
and the restyled Maine versions merely make reference to statutes and “other rules
applicable in the courts of this state,” which is intended to cover constitutional
rules.

Federal Advisory Committee Note

The language of Rule 402 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of
Time, or Other Reasons

The court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice,
confusing the issues, misleading the jury, undue delay, wasting time, or needlessly
presenting cumulative evidence.

Maine Restyling Note

Maine Rule 403 and Federal Rule 403 are substantively identical, and
therefore the Advisory Committee recommends adoption of the language of the
restyled Federal Rule.
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Federal Advisory Committee Note

The language of Rule 403 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 404. Character Evidence; Crimes or Other Acts
(a) Character evidence.

(1)  Prohibited uses. Evidence of a person’s character or character trait is
not admissible to prove that on a particular occasion the person acted
in accordance with the character or trait.

(2)  Exception for a defendant in a criminal case. A defendant may offer
evidence of the defendant’s pertinent trait, and if the evidence is
admitted, the prosecutor may offer evidence to rebut it.

(3) Exceptions for a witness. Evidence of a witness’s character may be
admitted under Rules 607, 608, and 609.

(b) Crimes, wrongs, or other acts. Evidence of a crime, wrong, or other act is
not admissible to prove a person’s character in order to show that on a
particular occasion the person acted in accordance with the character.

Maine Restyling Note

Maine Rule 404 differs in some respects from its federal counterpart. The
Maine Rule does not include any exception for evidence of the character of a
victim in a criminal case, or permitting the prosecution to use evidence of the
defendant’s character to rebut it. The Maine Rule also does not spell out the
grounds for limited admissibility of evidence of other wrongs under Rule 404(b).
This does not mean that such evidence is not admissible for limited “non-
character” purposes. However, the Maine Rule does not list some permissible non-
character uses lest it be inferred that these are the only non-character purposes for
which the evidence may be admitted. These differences have been maintained in
the restyled Rule.
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Federal Advisory Committee Note

The language of Rule 404 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 405. Methods of Proving Character

(a) By reputation. When evidence of a person’s character or character trait is
admissible, it may be proved by testimony about the person’s reputation. On
cross-examination of the character witness, the court may allow an inquiry
into relevant specific instances of the person’s conduct.

(b) By specific instances of conduct. When a person’s character or character
trait is an essential element of a charge, claim, or defense, the character or
trait may also be proved by relevant specific instances of the person’s
conduct.

Maine Restyling Note

Existing Maine Rule 405 permits proof of character evidence only by
reputation. This substantive difference between the Maine and Federal Rules is
maintained in the restyled Rule.

Federal Advisory Committee Note

The language of Rule 405 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 406. Habit; Routine Practice
(a) Admissibility. Evidence of a person’s habit or an organization’s routine

practice may be admitted to prove that on a particular occasion the person or
organization acted in accordance with the habit or routine practice. The
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court may admit this evidence regardless of whether it is corroborated or
whether there was an eyewitness.

(b) Method of proof. Habit or routine practice may be proved by proof of a
sufficient number of instances of conduct to support a finding that the habit
existed or that the practice was routine.

Maine Restyling Note

Maine Rule 406(a) is identical with Federal Rule 406. Maine Rule 406(b)
specifically authorizes the use of evidence of specific instances of conduct to prove
habit or routine practice. The language of Maine Rule 406(b) has been carried
over into the restyled Rule.

Federal Advisory Committee Note
The language of Rule 406 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be

stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 407. Subsequent Remedial Measures; Notification of Defect
(a) Subsequent remedial measures. When measures are taken that would have
made an earlier injury or harm less likely to occur, evidence of the
subsequent measures is not admissible to prove:
(1) Negligence;
(2) Culpable conduct;
(3) A defectin a product or its design; or
(4) A need for a warning or instruction.
But the court may admit this evidence for another purpose, such as

impeachment or—if disputed—proving ownership, control, or the feasibility
of precautionary measures.
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(b) Notification of defect. Notwithstanding subdivision (a) of this rule, a
manufacturer’s written notification to purchasers of a defect in its product is
admissible to prove the existence of the defect.

Maine Restyling Note

The bulk of Maine Rule 407(a) has been restyled in accordance with Federal
Rule 407. Maine Rule 407(b), which has no federal counterpart, has been restyled.

Federal Advisory Committee Note

The language of Rule 407 has been amended as part of the general restyling of
the Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 407 previously provided that evidence was not excluded if offered for a
purpose not explicitly prohibited by the Rule. To improve the language of the
Rule, it now provides that the court may admit evidence if offered for a permissible
purpose. There is no intent to change the process for admitting evidence covered
by the Rule. It remains the case that if offered for an impermissible purpose, it
must be excluded, and if offered for a purpose not barred by the Rule, its
admissibility remains governed by the general principles of Rules 402, 403, 801,
etc.

Rule 408. Compromise Offers and Negotiations

(a) Settlement discussions. Evidence of the following is not admissible—on
behalf of any party—either to prove or disprove the validity or amount of a
disputed claim or to impeach by a prior inconsistent statement or a
contradiction:

(1)  Furnishing, promising, or offering—or accepting, promising to accept,
or offering to accept—a valuable consideration in compromising or

attempting to compromise the claim; and

(2) Conduct or a statement made during compromise negotiations or in
mediation about the claim.
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(b) Mediation. Evidence of conduct or statements by any party or mediator at a
mediation session:

(1) Undertaken to comply with any statute, court rule, or administrative
agency rule;

(2) To which the parties have been referred by a court, administrative
agency, or arbitrator; or

(3) In which the parties and mediator have agreed in writing or
electronically to mediate with an expectation of confidentiality;

Is not admissible in the proceeding with respect to which the mediation was
held or in any other proceeding between the parties to the mediation that
involves the subject matter of the mediation for any purpose other than to

prove:
*  Fraud;
e  Duress;

e QOther cause to invalidate the mediation result; or
e  Existence of an agreement.

Maine Restyling Note

Maine Rule 408 has evolved to become quite different from Federal Rule
408 in form, if not in substance. The restyled Maine Rule brings the language and
structure of the Maine Rule back to be more in conformity with the restyled
Federal Rule. The proposed restyled Maine Rule follows the Federal Rule in
referring to the validity or amount of a disputed claim rather than the prior Maine
formulation of “any substantive issue in dispute between the parties.” The prior
Maine language was inserted to deal with divorce cases and other matters that did
not seem to involve monetary “claims.” The phrase has been clumsy and opaque
in practice, and the federal formulation seems clearer, particularly if “claim” is
broadly read as any substantive legal position of a party. Rule 408(b) is unique to
Maine and is the result of extended negotiations with the mediation community.
Since there is no federal counterpart, and hence no need for Maine-Federal
consistency, the proposed restyled version is the same as the existing version.
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Federal Advisory Committee Note

The language of Rule 408 has been amended as part of the general restyling
of the Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 408 previously provided that evidence was not excluded if offered for a
purpose not explicitly prohibited by the Rule. To improve the language of the
Rule, it now provides that the court may admit evidence if offered for a permissible
purpose. There is no intent to change the process for admitting evidence covered
by the Rule. It remains the case that if offered for an impermissible purpose, it
must be excluded, and if offered for a purpose not barred by the Rule, its
admissibility remains governed by the general principles of Rules 402, 403, 801,
etc.

The Committee deleted the reference to “liability” on the ground that the
deletion makes the Rule flow better and easier to read, and because “liability” is
covered by the broader term “validity.” Courts have not made substantive
decisions on the basis of any distinction between validity and liability. No change
in current practice or in the coverage of the Rule is intended.

Rule 409. Offers to Pay Medical and Similar Expenses

Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or
similar expenses resulting from an injury is not admissible to prove liability for the

injury.
Maine Restyling Note

Maine Rule 409 and Federal Rule 409 are substantively identical, and
therefore the Advisory Committee recommends adoption of the language of the
restyled Federal Rule.

Federal Advisory Committee Note
The language of Rule 409 has been amended as part of the restyling of the

Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
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stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 410. Pleas, Plea Discussions, and Related Statements

In a civil or criminal case, evidence of the following is not admissible against the
person who made the plea or participated in the plea discussions:

(a) A guilty plea that was later withdrawn;
(b) A nolo contendere plea;

(¢) A statement made in connection with a guilty or nolo contendere plea or
during a proceeding on either of those pleas under Maine Rule of Criminal
Procedure 11 or a comparable Federal or state procedure; or

(d) An offer to plead guilty or nolo contendere.
Maine Restyling Note

Maine’s Rule 410 is structurally much simpler and less comprehensive than
the current version of the federal counterpart. The proposed restyled Maine Rule
attempts to adopt the federal structure but retain the smaller and simpler scope of
the Maine Rule. The various exceptions in the Federal Rule and the references to
plea negotiations appear to go substantively beyond the Maine Rule. Even though
they may have merit, consideration of such changes is beyond the scope of the
restyling project.

Federal Advisory Committee Note

The language of Rule 410 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 411. Liability Insurance

Evidence that a person was or was not insured against liability is not admissible to
prove whether the person acted negligently or otherwise wrongfully.
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Maine Restyling Note

Maine Rule 411 is substantially identical with the first sentence of Federal
Rule 411. The second sentence of the original Federal Rule 411 was omitted in the
Maine rule as redundant and unnecessary. See, e.g., Rule 404(b). But see Rule
407. The proposed restyled Maine Rule follows the first sentence of the restyled
Federal Rule.

Federal Advisory Committee Note

The language of Rule 411 has been amended as part of the general restyling
of the Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

Rule 411 previously provided that evidence was not excluded if offered for a
purpose not explicitly prohibited by the Rule. To improve the language of the
Rule, it now provides that the court may admit evidence if offered for a permissible
purpose. There is no intent to change the process for admitting evidence covered
by the Rule. It remains the case that if offered for an impermissible purpose, it
must be excluded, and if offered for a purpose not barred by the Rule, its
admissibility remains governed by the general principles of Rules 402, 403, 801,
etc.

Rule 412. Sex-Offense Cases: The Victim’s Sexual Behavior or Predisposition

(a) Prohibited uses. The following evidence is not admissible in a civil or
criminal proceeding involving alleged sexual misconduct:

(1) Evidence offered to prove that an alleged victim engaged in other
sexual behavior; or

(2) Evidence offered to prove an alleged victim’s sexual predisposition.
(b) Exceptions.

(1) Criminal cases. The court may admit the following evidence in a
criminal case:
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(A) Evidence of specific instances of an alleged victim’s sexual
behavior, if offered to prove that someone other than the
defendant was the source of semen, injury, or other physical
evidence;

(B) Evidence of specific instances of an alleged victim’s sexual
behavior with respect to the person accused of the sexual
misconduct, if offered by the defendant to prove consent or if
offered by the prosecutor; and

(C) Evidence whose exclusion would violate the defendant’s
constitutional rights.

(2)  Civil cases. In a civil case, the court may admit evidence of specific
instances of sexual behavior by an alleged victim offered to prove an
alleged victim’s sexual behavior or sexual predisposition if its
probative value substantially outweighs the danger of harm to any
victim and of unfair prejudice to any party.

Maine Restyling Note

Maine’s Rule 412 has generally followed its federal counterpart, but has
differed in some respects in both structure and substance. The main differences are
the ban on reputation and opinion evidence in the Maine Rule and the omission in
the Maine Rule of any special procedure to determine admissibility. The proposed
restyled version follows the federal version more closely, and deals with the
prohibition of reputation and opinion evidence by making it clear that the only kind
of evidence of sexual behavior that can be admitted under the Rule is evidence of
specific acts that meets the requirements of subsection (b). The restyled Maine
Rule follows the existing Rule in omitting any special procedure for determining
admissibility.

Federal Advisory Committee Note

The language of Rule 412 has been amended as part of the restyling of the
Evidence Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.
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Rule 413. Protection of Privacy in Court Proceedings

(a)

(b)

(@)

Evidence of the identity, address, employment or location of any person
must be excluded if such person requests the exclusion of such evidence
and:

(1) The court is notified that there is a court order in effect that prohibits
contact between such person and another person; or

(2) Itis alleged under oath, orally or in writing, that such person’s health,
safety or liberty would be jeopardized by the disclosure of such
information, and the court determines that disclosure of such
information would jeopardize such person as alleged unless the court
finds that such evidence is of a material fact essential to the
determination of the proceeding.

The court must conduct all proceedings to determine the admissibility of
evidence under this rule in a manner so as not to disclose the information
sought to be excluded, unless the court finds that a party’s right to due
process and a fair hearing would be violated if the information is not
disclosed.

If the court determines that information otherwise inadmissible under this
Rule must be admitted as evidence of a material fact essential to the
determination of the proceedings, the court must receive such evidence in
camera. In child protective proceedings pursuant to Title 22, Chapter 1071
of the Maine Revised Statutes, such evidence must also be received outside
of the presence of any person, and the attorney of any person, who:

(1) Is subject to a court order prohibiting contact with the person
requesting exclusion of the evidence; or

(2) Constitutes a risk to the health, safety, or liberty of the person
requesting exclusion of the evidence.

Persons who may object to the admission of evidence under this rule
include:

(1) Parties to the proceeding;
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(2) Parties’ attorneys;

(3) A guardian ad litem;

(4) Any person called as a witness;
(5) A juror; and

(6) Any person, who, although not a witness or party, is a subject of the
proceeding, such as a child or a protected person.

Maine Restyling Note
Federal Rules 413—415 have not been adopted in Maine. In place of Federal
Rule 413, Maine has adopted Maine Rule 413 pursuant to legislative directive.
Because there is no Federal Rule with which to maintain consistency, restyling has

been limited to applying the federal restyling conventions to the Maine Rule as
adopted.

ARTICLE V. PRIVILEGES
Rule 501. Privileges Recognized Only as Provided by Law

{

Unless an applicable state or federal constitution, statute, or rule provides
otherwise, no person has a privilege to:

(a) Refuse to be a witness;
(b) Refuse to disclose any matter;
(¢) Refuse to produce an object or writing; or

(d) Prevent another from testifying as a witness, from disclosing any matter, or
from producing an object or writing.

Maine Restyling Note
The Federal Rules of Evidence do not set forth privileges, except for the

Attorney-Client Privilege in Federal Rule 502, and therefore the Maine Rules of
Evidence 501-514 are entirely different from Article V of the Federal Rules. The
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Maine Rules in this Article have each been restyled in accordance with the federal
restyling conventions, and, as part of this process, the Committee has proposed
some minor nonsubstantive changes to clarify the Rules.

Maine Rule 501 has been restyled in accordance with the federal 