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[1] We are presented with two questions in this challenge by John Knutson
to the potential nonparty candidacy of Herbert J. Hoffman for the office of United
States Senator. Both are questions of first impression.

[92] The first question is as follows: when petitions in support of a
prospective candidate are circulated for signatures, must the circulator have direct
personal contact with potential signors and observe the signatures, or is it sufficient
that the circulator be in some unspecified proximity to signors? The Secretary of

State concluded, pursuant to 21-A M.R.S. § 354(7)(A) (2007), that the circulator

must be personally involved and observe the signatures. We agree.



[93] The second question is as follows: if the circulator has misunderstood
this obligation, but only one specific signature on each affected petition has been
proved to have been acquired without the circulator’s direct observation, is the
appropriate remedy to strike the entire petition, or to strike only the invalid
signature? We conclude that the plain language of the statute requires that each of
the three petitions be stricken in their entirety, and, thus, we must vacate the
judgment of the Superior Court affirming the Secretary’s determination that the
three petitions were valid.

I. BACKGROUND

[f4] Hoffman is a prospective nonparty candidate for the office of United
States Senator.! In order to be placed on the ballot, he was required to present to
the Secretary of State 4,000 valid signatures on appropriately circulated petitions,
pursuant to 21-A M.R.S. § 354(5)(C) (2007). Hoffman was assisted in his
signature gathering effort by approximately forty to forty-five people. Many of
these individuals swore oaths as petition circulators, including Hoffman himself.
Hoffman also received assistance from his daughter and another individual in

collecting signatures on at least three petitions that Hoffman personally circulated.

" The facts are taken from the transcript of the administrative hearing and from the findings of the

hearing officer adopted by the Secretary of State. The factual findings of the Secretary are not
challenged.



[5] Hoffman presented more than 4,000 signatures to the Secretary within
the time required by statute. Following a challenge by John Knutson both to
multiple signatures and whole petitions, the Secretary found that certain signatures
were not valid.> Among the signatures invalidated by the Secretary were three on
petitions that Hoffman personally signed as circulator that were not collected
within Hoffman’s personal and visual oversight.’ The Secretary concluded that
21-A M.R.S. § 354(7)(A), which requires voters to sign in the circulator’s
“presence,” requires both “physical presence” and ‘“‘awareness,” and that the
circulator must not be “too far away to see the voters sign their names.”
Accordingly, the Secretary invalidated three of the challenged signatures, each on a
separate petition, based on the factual finding that the voters signed the petitions
outside the circulator’s presence. Beyond those three signatures, however, the

Secretary found that Knutson had failed to prove that any other specific signatures

® The Secretary of State appointed a hearing officer who heard testimony and argument, made factual
findings, and presented a recommendation to the Secretary. The Secretary ultimately adopted the factual
findings and recommendations of the hearing officer in their entirety.

? One of these three petitions (#285) was signed by a Portland resident, Herbert Adams, who signed
the petition at a human rights rally held in Portland. Adams signed the petition after having been
presented with it by a man who was not Hoffman. Adams knew that the man who presented Adams with
the petition was not Hoffman because a photo of Hoffman had been distributed to Adams at the time he
signed the petition. A second petition (#257) was signed by another Portland resident, Daniel Flack.
Flack had been presented with the petition by a woman who identified herself as Hoffman’s daughter.
Flack did not observe anyone else near her at the time he signed the petition. John Woods, an attendee at
a Camp Wellstone campaign training program, signed a third petition (#44). Woods had been presented
the petition by Hoffman’s daughter and signed it at her request. Although Hoffman was only about four
to six feet from Woods at the time Woods signed the petition, Hoffman was engaged in conversation with
another individual, not observing Woods’s signature.
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suffered from that particular defect. The Secretary rejected Knutson’s argument
that the three petitions should be entirely voided because they contained invalid
signatures, that is, signatures that had not been observed by the circulator.

[96] Ultimately, the Secretary determined that Hoffman had presented 4,112
signatures, including seventy-four signatures that were determined by the Secretary
to be invalid, leaving 4,038 valid signatures, a sufficient number for the
nomination of Hoffman to the Senate candidacy.

[17] Knutson appealed the Secretary’s decision to the Superior Court,
pursuant to M.R. Civ. P. 80B and 21-A M.R.S. § 356(2)(D) (2007), urging the
court to conclude that Hoffman’s oath was not in compliance with section
354(7)(A) because Hoffman could not accurately aver that the three signatures had
been provided in his presence as required by 21-A M.R.S. § 354(7)(A), and,
therefore, that each of the three petitions must be declared void. If those petitions
were voided, Hoffman would have insufficient signatures to be placed on the
ballot.* Following argument, the Superior Court (Kennebec County, Marden, J.)
affirmed the decision of the Secretary. By statute, we are required to render our
opinion within fourteen days of the Superior Court’s decision, see 21-A M.R.S.

§ 356(2)(E) (2007).

* The parties report that, if each of the three petitions containing an invalidly obtained signature must
be vacated in their entirety, the total number of valid signatures submitted by Hoffman would be 3,929,
not enough to qualify for placement of his name on the ballot.



II. DISCUSSION

A.  Standard of Review

[98] Because the Superior Court acted in an appellate capacity when it
considered this matter, we review the decision of the Secretary directly, reviewing
for findings not supported by the evidence, errors of law, or abuse of discretion,
see Palesky v. Secretary of State, 1998 ME 103, 4 9, 711 A.2d 129, 132 (citing
Maine Bankers Ass’n v. Bureau of Banking, 684 A.2d 1304, 1305-06 (Me. 1996)).
Here, the Secretary’s factual findings are not challenged, and the only issues
presented relate to the application of Maine’s election laws.

[19] In construing Maine statutes, our primary purpose is to give effect to
the intent of the Legislature. Arsenault v. Sec’y of State, 2006 ME 111, § 11, 905
A.2d 285, 287-88. We first effectuate the plain language of the statute. If the
language of the statute is ambiguous, we defer to the Secretary’s interpretation if
that interpretation is reasonable. /d.
B.  Signatures in the “Presence” of the Circulator

[410] The term “presence” is ambiguous, and, therefore, the first issue we
consider is whether the Secretary correctly determined that the three invalidated
signatures were signed outside the “presence” of Hoffman, the circulator. If

“presence” means only proximity, and the petitions were signed in Hoffman’s



proximity, as he contends, then he complied with 21-A M.R.S. § 354(7)(A), his
oath was accurate, and our analysis would end.
[11] The operative law, 21-A M.R.S. § 354(7)(A) provides:

7. Certification of petitions. A nomination petition shall be verified
and certified as follows.

A. The circulator of a nomination petition shall verify by oath
or affirmation before a notary public or other person authorized
by law to administer oaths or affirmations that all of the
signatures to the petition were made in the circulator’s
presence and that to the best of the circulator’s knowledge and
belief each signature is the signature of the person whose name
it purports to be; each signature authorized under section 153-A
was made by the authorized signer in the presence and at the
direction of the voter; and each person is a resident of the
electoral division named in the petition.

(Emphasis added.)  This requirement finds its foundation in the Maine
Constitution, which, in almost identical language, requires that the circulator of a
petition swear an oath verifying that each of the signatures was made in his

presence. ME. CONST. art. IV, pt. 3, § 20.

> ME. CONST. art. IV, pt. 3, § 20 reads as follows:

“written petition” means one or more petitions written or printed, or partly written and partly
printed, with the original signatures of the petitioners attached, verified as to the authenticity
of the signatures by the oath of the circulator that all of the signatures to the petition were
made in the presence of the circulator and that to the best of the circulator’s knowledge and
belief each signature is the signature of the person whose name it purports to be, and
accompanied by the certificate of the official authorized by law to maintain the voting list or
to certify signatures on petitions for voters on the voting list of the city, town or plantation in
which the petitioners reside that their names appear on the voting list of the city, town or
plantation of the official as qualified to vote for Governor. The oath of the circulator must
be sworn to in the presence of a person authorized by law to administer oaths.



[12] Construing the language of the statute, the Secretary concluded that
“presence,” requires both “physical proximity” and “awareness.” In so ruling, the
Secretary recognized the absence of a statutory definition, and appropriately
referred to the context of the provision at issue, which requires the circulator to
take an oath that “each signature is the signature of the person whose name it
purports to be” and that each signatory “is a resident of the electoral division
named in the petition.” 21-A M.R.S. § 354(7)(A). As the Secretary concluded, “it
is not enough for a circulator to be in the general area where signatures are
gathered. If he is too far away to see the voters sign their names, then he also
cannot verify that each signature is the signature of the person whose name it
purports to be.”

[913] This analysis is eminently sensible, and not directly challenged by any
party. We conclude that the Secretary’s construction of section 354(7)(A) has the
benefit of being both reasonable, thus, requiring our deference, and correct.
Accordingly, the Secretary did not err in concluding that (1) “in the presence of the

circulator” means under the direct observation of that circulator, and (2) three

(Emphasis added.)

Although section 20 does not explicitly reference the nomination petition process at issue, it is clear
that the Legislature drew the language of 21-A M.R.S. § 354(7)(A) (2007) from this constitutional
definition.



petitions contained signatures that must be invalidated because they were not
collected in the presence of the circulator.
C. Remedy

[914] The next question is whether Hoffman’s misunderstanding of his
responsibility as a circulator to be present when signatures were collected,
combined with the consequent invalidation of three signatures on three separate
petitions, requires the voiding of all three petitions.

[15] Hoffman, as the circulator of the three petitions, took an oath
averring “that all of the signatures to the petition were made in the circulator’s
presence.” 21-A M.R.S. § 354(7)(A). His oath was inaccurate. Three specific
signatures were gathered outside of his presence. Hoffman himself also conceded
at the hearing that: (1) there were times when he used the assistance of another
person to collect the signatures for which he was the circulator; (2) his daughter
used a separate clipboard to collect signatures when he was the circulator; (3) he
thought that being within ten or fifteen feet of his noncirculator “assistant” was
acceptable; (4) another individual gathered a few signatures while he, Hoffman,
was engaged in dealing with other responsibilities; and (5) he “might have” left his

daughter alone for a brief period to collect signatures while he was otherwise



engaged. Thus, there is no question that Hoffman could not take an accurate oath
that all the signatures on his petitions were made in his presence.’

[16] The Secretary found, however, that the challenger failed to prove
which, if any, other specific signatures were made outside the presence of the
circulator, leaving only the three identified individuals as having signed outside the
circulator’s presence. On that basis, the Secretary concluded that it was necessary
to invalidate only the three signatures that had not been gathered in accordance
with the requirements of subsection (7), and that the inaccuracy of the circulator’s
oath did not require that the three petitions be voided in their entirety.

[917] The Secretary has previously construed 21-A M.R.S. § 354 (2007) in
the context of a 2004 petition dispute regarding a circulator’s erroneous oath. In
that proceeding, the Secretary concluded that “[iln order to void the entire
candidate petition, the defect in the circulator’s oath should be something that
undercuts the veracity of the oath as applied to the entire petition.” Bailey v.
Tuttle, Me. Dep’t of Sec’y of State (Me. 2004). The Secretary adopted this
construction despite the circulator’s admission, in that case, that his oath
inaccurately stated that a// the signatures had been made by “the person whose

name it purports to be.” 21-A M.R.S. § 354(7)(A).

% None of the parties allege that Hoffman’s inaccurate oath was a product of fraud.
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[18] We accept the Secretary’s factual findings, and, because the Secretary
has previously construed the statute, if we find an ambiguity in the statute, we will
defer to that construction if we determine that the Secretary’s construction is
reasonable. Melanson v. Sec’y of State, 2004 ME 127, 9 8, 861 A.2d 641, 644.

[919] We, therefore, examine the statute to determine first whether it is
ambiguous. The Legislature has set out clear consequences for failure to comply
with the statutory requirements:

Petition void. A nomination petition which does not meet the
requirements of this section is void.

21-A M.R.S. § 354(9).

[120] This language is unambiguous.” When a petition is tendered to the
Secretary that does not meet the requirements of the petition laws, it must be
voided. The Legislature has not conditioned the application of this section on the
presence of fraud, nor has it created any exception for a failure to comply that is
done in good faith. The Legislature could certainly have limited the remedies to
violations that were founded on fraud and dishonesty, but it has not done so.

[921] Thus, the consequence here, where the circulator misunderstood his
obligations and tendered three petitions, each containing a signature that was not

gathered in his presence, must be to void the three petitions, unless subsection (9)

7 Compare this unambiguous language with the broader authority given to the Secretary of State in the
context of reviewing referendum petitions, 21-A M.R.S. § 905(1) (2007) which provides in part: “The
Secretary of State shall determine the validity of the petition.”
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does not apply, or some other statute or constitutional provision prevents the
application of the statutory remedy provided in subsection (9). The only statutory
exception to the requirement that a failure to comply must void the entire petition
is found in the second sentence of subsection (9), regarding errors related to
individual signatories that are generally not in the control of the circulator. 21-A
M.R.S. § 354(9).® No party suggests that this limited exception applies here.

[922] Hoffman and the Secretary present several arguments to avoid the
plain result required by law. First, they argue that the statute could be
unconstitutional if it voids the remaining signatures. Specifically, the Secretary
expresses concern that if section 354(9) is interpreted to require the invalidation of
the three contested petitions in their entirety, the associational and voting rights of
the signors and of the electorate generally, may be infringed. Long-standing
jurisprudence in Maine, however, confirms that voiding petitions that fail to
comply with the statute falls well within acceptable constitutional parameters. See
Maine Taxpayers Action Network v. Sec’y of State, 2002 ME 64, 4 20, 795 A.2d
75, 82; see also Bullock v. Carter, 405 U.S. 134, 145 (1972). We do not address

the constitutional concern further.

¥ The second sentence of 21-A M.R.S. § 354(9) provides “If a voter or circulator fails to comply with
this section in signing or printing the voter’s name and address, that voter’s name may not be counted, but
the petition is otherwise valid.”
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[923] Hoffman also asserts that the mandate that signatures be obtained in
the presence of a circulator is not one of the “requirements” of section 354 that
would trigger application of subsection (9). He correctly argues that subsection (9)
requires the voiding of a petition only when it “does not meet the requirements of
this section.” His argument, however, that the circulator’s oath and elements
verified through that oath are not “requirements” of section 354, must be rejected
in the face of the plain and unmistakable language of subsection (7), which
requires the circulator to verify, by oath or affirmation, that “all of the signatures to
the petition were made in the circulator’s presence.” 21-A M.R.S. § 354(7)(A). A
circulator’s oath is “pivotal” to the circulation process, and “the oath is of such
importance that the constitution requires that it be sworn in the presence of a
notary public ....” Maine Taxpayers Action Network, 2002 ME 64, q 13, 795
A.2d at 80. Hoffman’s argument, therefore, that the oath is not within the
“requirements” of section 354, simply fails.

[924] The Secretary and Hoffman also urge us to conclude that the making
of an honest oath is all that is required by subsection (7). Because, according to
the Secretary, the oath was inaccurately, but honestly taken, the circulator did not
“fail to comply,” and, therefore, subsection (9) does not apply. This construction is
inconsistent with the language of subsections (7) and (9). Nothing in the language

of either subsection makes exceptions for actual, but honest, failures to comply.
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The importance of compliance with the petition requirements is central to a
credible nomination process. Whether the errors are made in good faith, or are the
product of fraud or dishonesty, the law requires the invalidation of the petition
upon demonstration of noncompliance, regardless of scienter. 21-A M.R.S.
§ 354(9).

[925] Hoffman nonetheless contends that fraud and dishonesty have been
present whenever full petitions have been voided in other states. Because no fraud
is present here, he asserts that the petitions should not be stricken in full. Certainly
courts and election administrators have been firm in voiding petitions where fraud
is present. See Maine Taxpayers Action Network, 2002 ME 64, 795 A.2d 75
Thus, the presence of fraud will usually result in the invalidation of petitions in
their entirety.

[926] It does not follow, however, that the absence of fraud precludes the

possibility that entire petitions may be stricken.'” The analytical fallacy in

? See also, Citizens Comm. for the D.C. Video Lottery Terminal Initiative v. D.C. Bd. of Elections &
Ethics, 860 A.2d 813, 816-17 (D.C. App. 2004) (holding Board had authority to exclude entire petitions
where evidence showed pervasive pattern of fraud, forgery, and other improprieties permeated the
circulation process that a particular group gathering signatures used); Montanans for Justice v. State, 146
P.3d 759, 777 (Mont. 2006) (considering totality of evidence and circumstances affirmed invalidation of
all petitions signed by out-of-state gatherers due to failure to comply with statute, deceptive practices, and
misrepresentation), Brousseau v. Fitzgerald, 675 P.2d 713, 715-16 (Ariz. 1984) (voiding petitions
containing false certifications because they destroy a safeguard of the electoral process.

10 See, e.g., Williams v. Butler, 341 N.E.2d 394, 396-98 (Ill. App. Ct. 1976) (affirming invalidation of
all signatures gathered by objected to individuals due to failure to comply with statutory requirement of
signing oath in front of notary public); State ex rel. Zahneis v. Bd. of Elections of Hamilton County, 273
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Hoffman’s argument is apparent. The fact that the presence of fraud will
invalidate petitions wholesale does not mean that the absence of fraud forecloses
that remedy. More important, the Maine Legislature has never identified the
presence of fraud as the sine qua non for invalidating a petition. Thus, the
presence of fraud is not a necessary predicate to the operation of subsection (9).

[927] Finally, we address the Secretary’s earlier construction of subsection
(9), that “in order to void the entire candidate petition, the defect in the circulator’s
oath should be something that undercuts the veracity of the oath as applied to the
entire petition.” The Legislature could determine such a policy to be reasonable,
but it has not done so, instead, it has declared in straightforward language that a
petition is void if it does not comply with section 354. Although the Secretary’s
policy decision, attempting to save petitions in certain circumstances, may not be
unreasonable, it is the Legislature that weighs the competing considerations and
sets the policy. The plain language of the statute must be effectuated.

[928] We are bound by the Legislature’s choice of language: “[a]
nomination petition which does not meet the requirements of this section is void.”
21-A M.R.S. § 354(9). The three petitions at issue do not meet the requirements of

section 354 because they contain circulator’s oaths that are inaccurate as to a

N.E.2d 797 (Ohio Ct. App. 1971) (invalidating entire petition rather than only the two signatures that
were not properly witnessed).
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critical component of compliance with section 354, that is, contact with, and
signatures by, all voters in the “presence” of the circulator. The absence of fraud
does not change this result. The statute plainly compels a decision contrary to that
of the Secretary of State, and the petitions at issue are void.
The entry is:

Judgment of the Superior Court vacated.

Remanded to the Superior Court for entry of

judgment vacating the Secretary of State’s

decision, and for further action consistent with this
opinion.
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